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ERRATA.—Some errors crept into the notes to the case of 
Russum v. St. Louis Mutual Life Ins. Co., ante, p. 276. 

In note 4, last two lines, the words “both being” should 
read “both living,” referring to the insured and the bene- 
ficiary in the policy. 

In note 6, read, “‘ they tend to establish these two princi- 
ples,” instead of “ tried,” as printed. 

In note 5, read, “ it was urged with great earnestness,” in- 
stead of *‘ correctness.” The types here put the annotator 
in opposition to the correctness of the decisions, which was 
evidently foreign to his intention. 





Current Topics. 

A recent case before the Master of the Rolls in London, be- 
sides interesting on account of the aristocratic position of the 
parties, is even more so, in that it revives a more famous 
precedent dating back a half century. The case was this: 
The late Viscount Amberly who was a son of Ear] Russell, in 
his will named W. David Spalding, an intimate friend, sole cus- 
todian of the education of his children. Earl Russell objected 
to the confirmation, on the ground that Mr. Spalding was an 
atheist. The admission of W.S. seemed to justify the charge, 
and after consulting with eminent counsel, he renounced the 
right given him by the will. The advice given him was based 
upon adecision given by Lord Eldon in the poet Shelley’s case 
many years ago, and in which that very learned, but hesitat- 
ing and at times confused judge, deprived the famous poet of 
the custody of his own children on the same ground. Such 
an opinion ought never to have been regarded as sound law, 
and this forms one of several instances, in which the eminent 
and famous jurist decended from the correctness and clear- 
ness of legal interpretation that usually characterized him. 
This fact will however serve to perpetuate his name beyond 
any thing else. When his judicial fame shall exist but asa 
dim tradition living in antique lore, the brilliant and bitter 
invective of the poet against him will be read and remem- 
bered. 


Mr. G. W. Smalley, the able London correspondent of the 
New York Tribune, has written a letter to the London Times 
relative to the rejection of Mr. Dana’s nomination as minister 
to England, in which he argues with great force that the tech- 
nical violation by Mr. Dana of the Lawrence copyright, wast he 
pretext, but not the cause of the senate’s decision. Mr. Smalley 
thinks that the democratic senators, in voting as they did, 
solidly against the confirmation, were actuated by a motive no 
higher than party tactics, and that the republican members, 
all but eleven of whom voted with the democrats, took that 
means of expressing their determination “to resent the in- 
trusion of an honorable man inside politics.” The Eng- 
lish press in discussing the action of the senate were scarcely 
less severe. The Pall Mall Gazette, after remarking upon 
the frivolous character of the charges trumped up by General 
Butler against Mr. Dana, declared his rejection to have been 
“a very shameful proof of the attitude of the regular politi- 
cians, both republicans and democrats, towards men who 
have held their heads high and taken an independent line in 
public affairs.” The Saturday Review said: “ The issue was 
raised between honesty and independence on one side, and 
corruption and faction, as personified in Mr. Butler, on the 
other. The decision of the Mortons and Conklings could 
not be doubtful ; but still it is surprising that the senate should 





unnecessarily advertise its preference of that class of politi- 
cians of which Mr. Butleris the notorious type.” The Spec- 
tator said that Mr. Dana’s nomination “has been vetoed by 
the senate on pretenses incredibly petty,” and of the Lawrence 
charges it declared that ‘it is a dispute in which, whether he 
turns out to be legally right or wrong, there is not the slight- 
est question of ethics or honor in any way involved.” The 
Manchester Guardian, in an able article, was still more em- 
phatic. It declared that, “looked at in every light, it is diffi- 
cult to imagine that an accusation affecting personal honor 
was ever made on more preposterous grounds.” It described 
Gen. Butler’s opposition to Mr. Dana as an “enmity of sin- 
gular presistence and unscrupulousness.” It denounced the 
line taken by the senate committee as a breach of the rules of 
courtesy and equity by judges manifestly prejudiced. And 
it said of the final rejection, that it was “ instigated partly by 
a desire to thwart the government of President Grant, and 
partly by unwillingness to sanction the admission into politi- 
cal office of men whose promotion has been won by other 
means than the practice of the equivocal arts of party waz- 
fore.””’ Mr. Dana’s letter to Senator Boutwell it entirely ap- 
proved, and concluded with the opinion that “the rejected 
minister is not the only or the chief sufferer by events which 
lower the service from which he is excluded in national esti- 
mation.” 


Contrary to our expectations, the hearing of the Kilbourn 
habeas corpus case before Chief Justice Cartter, of the Su- 
preme Court of the District of Columbia, resulted in the dis- 
charge of the prisoner. The history of the case and the 
grounds of Chief Justice Cartter’s decision are thus suc- 
cintly stated in the Washington correspondence of the New 
York Tribune: “ Kilbourn was imprisoned in the common 
jail for upward of five weeks, the house assuming to have the 
power to commit for contumacy. He was also indicted under 
the law by the grand jury, the law making it a misdemeanor 
for a witness to refuse to answer before a duly constituted 
committee of either house. After five weeks he obtained a 
writ of habeas corpus. The house judiciary committee re- 
ported adversely on the proposition to produce the body of 
the witness in court, but the house directed the body te be 
surrendered to the court, and Kilbourn was transferred from 
the custody of.the sergeant-at-arms to that of the United 
States marshal of the district. Then arguments were heard, 
and the prisoner prayed that he might be admitted to bail and 
discharged from ,custody to answer the indictment. He 
claimed that the house had not jurisdiction to punish the par- 
ticular contempt described in this case, though admitting that 
it has in some cases. He claimed that the house should not be 
carried beyond itsnecessity. The law requires that the case 
must be certified to by the grand jury and tried by jury, as this 
particular contempt, being a misdemeanor, can not be tried 
by the house. Crimes and misdemeanors, except in impeach- 
ment, must be tried by the courts, and in no case has the 
house power to try misdemeanors. It is a principle laid down 
in the constitution, that a citizen can not be punished twice 
for the same offence; and the question is asked; ‘Has the 
power of the house to inflict the punishment involved in 
its order been transferred by law to the adjudication of the 
courts?’ In reviewing the case, Chief Justice Cartter says 
there is only one case against Kilbourn, and yet he is pun- 
ished in the courts and in the house. In closing the case the 
judge finished his opinion as follows ; ‘ With the judgment of 
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the house in contempt its power to punish terminated, and 
the punishment prescribed by law supervened. In pursuance 
of the authority and command of the law, the speaker certi- 
fied the offence to the district attorney, and the grand-jury 
found an indictment against the relator, which brings his 
body within the jurisdiction of the court charged with trying 
the offense stated, to which tribunal I feel it my duty to de- 
liver him for trial.’ Kilbourn was subsequently admitted to 
bail in $5,000 security to answer the indictment, and he was 
discharged.” 





The Enforcement Act. 

The history of the late war, as found in the movements of 
armies and in civil and political results, besides forming the 
material of numerous volumes, is personally known to the 
present generation. Its legal history, the results that grew out 
of it, which have become incorporated in the organic law, and 
which furnish matter for judicial solution and interpretation, 
are matters of much slower growth; and accordingly, after 
the lapse of more than ten years, the highest judicial power 
has passed on some of the issues that resulted immediately 
from the struggle. We elsewhere publish in full the decisions 
of the United States Supreme Court, construing the act in- 
tended by Congress to carry out and enforce the provisions 
of the 15th amendment to the constitution, known as the en- 
forcement act. Growing out of a change in the organic law, 
which had existed from the foundation of the government, a 
-change tremendous in its character and wide-reaching in its 
consequences, this act forms at once a most interesting por- 
tion of our legal and constitutional history. Nothing more 
strikingly shows this, than the manner in which the supreme 
court has decided the two cases presented to them, both being 
‘on certificates of division from the judges below. The mat- 
ter actually calling for judgment was simple enough, and 
‘easily disposed of. In the Louisiana case, pleadings were 
held defective, and the court affrmed the decision of the court 
below, arresting judgment after a verdict of guilty. In the 
Kentucky case, the pleadings were found correct, but the law 
itself was pronounced defective. It was a prohibitory law 
carrying a penalty for its violation; but when measured by 
the standard of strictness in construction required for a pe- 
nal law, it was found to be too vague and indefinite to be 
made executory. This is what the court practically decides 
in the case, and this would seem all that was necessary under 
the issues presented. But there were other and more import- 
ant questions growing out of them —questions which had 
keenly aroused public opinion, and about which, as the court 
knew, there was demanded an expression of opinion, whether 
authoritative or not, from their high tribunal. What matters 
are decided outside of the case in judgment, may serve as an 
indication of what the decision would be if the issue were 
presented. Our courts, the higher ones more especially, are 
properly held in high public estimation, and are clothed with 
great dignity. Equal in power with the co-ordinate legis- 
lative and executive branches of the government, they be- 
come the final arbiters of great national questions, and before 
them is spread out more widely the broad field of constitu- 
tional construction. It is well, therefore, to have their views 
in any direction that leads to a solution of the difficulties that 
constantly spring up around us, and which can not be so 
cally and thoughtfully put in the heated contests of mere 
political bodies. In this view, principles which are mere 
dicta of the judges, and not germane to the issue, become 
valuable, forming the basis of subsequent decisions, and ob- 
tain a permanent place in jurisprudence. The court is not 
without high precedent in this matter. It was a favorite 
idea with Chief Justice Marshall, one of the greatest of legal 








minds, to overleap the confining barrier of a mere case, and 
once abroad in the wide fields of the law, to lay down the 
principles and conclusions which were grasped by his broad 
and vigorous intellect. Thus, in the celebrated case of Mar- 
bury v. Madison, 1 Cranch 268, where the court was without 
jurisdiction, he laid down the law on the right of a federal 
court to award a mandamus to the executive officers of the 
government. Aithough, therefore, mere dictum, this has be- 
come the basis of subsequent important decisions, one of 
which is the ably decided case of Keuchler v. Wright in the 
Supreme Court of Texas, found in 2 Cent. L. J. 4, 20. We 
must therefore hold ourselves greatly obliged to the high ju- 
dicial tribunal of the nation for the elaborate discussion of 
outside points in the Louisiana case, and for its efforts to 
enable us to arrive at a conclusion on the theory of our gov- 
ernment. The questions discussed are full of interest, and 
grow out of the complex relations subsisting between the 
general government and the governments of the respective 
states; where the power of the former ends (if any where), 
and what the reserved rights of the states are, under the 10th 
amendment to the constitution; what are the correlative 
rights, duties and obligations of the citizen, as belonging 
both to the federal and state jurisdictions,—having, as it were, 
a duplicate citizenship,—and the limitations imposed by the 
constitution on the general government, as bearing upon the 
states and the citizens :—These interesting topics are elabor- 
ately discussed in the decision. 

We add a brief summary of the points decided with their 
general bearing : 

1. The act of May 31st, 1870, known as the Enforcement 
Act, is void for lack of the certainty required in a penal 
statute. 

2. The 14th and 15th amendments do not confer on the citi- 
zen the right to vote. The power to confer this right belongs 
to the states. The government, assuming the right to follow up 
the bestowal of citizenship, prohibits states or individuals 
from denying its exercise to the newly created citizen. 

3. The 14th amendment is addressed to the states, and has 
no penalty other than a reduction of its representation in ac- 
cordance with its denial of suffrage. 

4. The 15th amendment guarantees to the new citizen and 
assumed elector that he shall not be denied the right to vote, 
and that Congress may, by appropriate legislation, do, what 
has not yet been done, maintain him, by appropriate legisla- 
tion, in the exercise of the right. 

5. That under the complex form of our government, citi- 
zenship is duplicate ; that aman is a citizen of both, has rights 
and privileges under both, owes allegiance to both, and may 
claim protection from both, under proper legislation. 

In conclusion we may state that a new Enforcement Act 
has been introduced in the United States Senate, but we 
doubt whether it will become a law, and whether it is nec- 
essary. The adjustments of the last ten years, and the steady 
decline of the antagonisins that gave rise originally to the 
legislation, have perhaps settled the questions at issue, as ef- 
fectually as the actual decision of the court could do. : The 
careful recognition by the federal court of the complete ju- 
risdiction over the question of suffrage residing in the states 
will be satisfactory tothem. A case might arise presenting the 
very close point made by the court, as to the power in Con- 
gress of prohibiting the denial of a right which it can not 
confer; but we scarcely think that it will. The question of 
suffrage is settled by acquiescence ; and being so vital a right, 
a community would long hesitate before raising an issue that 
would arouse apprehension and create disturbances. 





—TueE Supreme Court of the United States has lately delivered an 
opinion affirming the title of the government to the 
Arkansas. 
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Admiralty—Maritime Liens. 
ZOLLINGER y. STEAMER EMMA. 


United States District Court, Southern District of Mississippi, Jan- 
uary Term, 1876. 


Before Hon. Rosert A. Hix, District Judge. 


1. Jurisdiction.—The admiralty jurisdiction of the United States courts in 
no way depends on the residence, or citizenship of the parties. 

2. Materials Furnished at Home Ports.—It is only when liens are given 
by state laws for materials supplied at home ports that they can be enforced in 
the admiralty courts. 

3. C. O. D. Bills.—When geods are delivered to the master of a vessel to 
transport to consignees and collect and return the money therefor, the con- 
signor has « lien against the vessel for the money so collected, since the whole 
contract is one of aflreightment 

_4. Master and Clerk.—The master and clerk of a vessel are not entitled to 
liens for their wages. 

5. Mortgages.—Maritime liens have priority over mortgages. 


Hit, J.—The questions now presented for decision, arise upon the 
exceptions of the intervenor, Samuel Bazinsky, mortgagee of said steam- 
boat, to the libel and interventions here, and upon exceptions filed by 
libellant and other intervenors to the claims propounded oe John King, 
master, and J. B. Denny, clerk, Bazinsky & Hirsch, supply-men, and by 
Forbes & Fitzpatrick, on contract of affreightments. 

The exceptions filed by H. H. Miller and Porter, proctors for Samuel 
Bazinsky, are in substance as follows: 

Ist. That there is no lien for any of the claims propounded, because 
the Emma was engaged in navigation between two ports of the same 
state. 

2nd. That there is no averment that the boat is of more than twenty 
tons burden. i 

8rd. That contracts to deliver goods to consignees and return money 
collected from said consignees, on what are commonly called C. O. D. 
bills, are not maritime contracts. 

4th. That there is no jurisdiction in the court, because all of the libel- 
lants and owners of the boat are residents and citizens of the state of 
Mississippi. 

The first question is as to the admiralty jurisdiction over vessels plying 
upon the nuvigable waters, entirely within the body of the state. On 
this subject, I do not deem it necessary to review the history of judicial 
decisions in this country, further than to say that since the case of the 
Genessee Chief (12 Howard, page 457), it has been the settled doctrine, 
that the ebb and flow of the tide is not the line limiting the admiralty 
jurisdiction but that it extends to all navigable rivers and waters of the 
United States. Subsequently in the case of the Magnolia, it was held 
that the admiralty jurisdiction extended to collisions occurring upon 
navigable waters entirely within the body of a state. But the case of 
the Belfast, 7th Wallace, page 624, which has never been overruled, 
conclusively settles the principle that the admiralty courts have jurisdic- 
tion over all maritime contracts, to be performed by, or all torts com- 
mitted by vessels navigating the navigable rivers and waters of the 
United States, whether the same be wholly within one state or passing 
through several states. It is urged by learned counsel for the mortgagee 
that opinion of the court in that case does not go so far, or that if it does, 
it has since been overruled in the case of the Giaheoenen, 21st Wallace, 


page 588. 

he careful examination of these cases and attentive consideration of 
the arguments of counsel, have failed to convince me of the corrretness 
of the view taken .by counsel. That the rule stated in the Belfast case 
was intended to fix and settle the admiralty jurisdiction upon all navi- 
gable waters of the United States irrespective of state boundaries I 
have no doubt, and an examination of, the Lottawanna will show that 
this rule has not therein been questioned or disturbed. The sole ques- 
tion in that case, was whether supplies, material and repairs furnished a 
vessel at her home port, created a lien upon the vessel which could be 
enforced by a proceeding in rem against the vessel. No question of this 
sort was raised in the Belfast case. 


By the general admiralty law, as enforced in continental Europe, | 


material and supply-men, whether in the home port or a foreign port, 
have a lien upon the vessel, and a right to proceed in rem. he war 
made upon the admiralty courts of England, by the law courts, armed 
with writs of prohibition, restricted this jurisdiction so as to exclude the 
lien at a home port. 





The next exception is ajurisdictional one, based upon the residence of 
the parties. It is sufficient to say that admiralty jurisdiction in no way 
depends upon the residence or citizenship of the parties. Therefore this 
exception is overruled. 

The other exceptions relate to the character of the several claims set 
up in the libels and interventions, and may be considered together. 

A portion of these claims are for seamen’s wages, and the jurisdiction 
of the court having been maintained, there can be no question as to 
mariner’s wages being the first lien upon the boat. 

The next p awl of claims is for supplies and materials furnished at the 
home port. Their character has already been discussed, and counsel 
representing such claims admit in argument that they can not be sustained 
as liens unless a lien is given them by the laws of Mississippi. The act 
of the legislature of Mississippi, March 4th, 1874, provides for an attach- 
ment against a vessel for supplies and material furnished, and it is evi- 
dent that this act intended to give an implied lien for such supplies and 
materials, but I do not think such implied lien can be maintained, and if 
intended to give a remedy in7vem against the vessel enforcible in the state 
courts, it would be an infringement upon the exclusive admiralty jurisdic- 
tion of the United States, and void under the decision of the supreme 
court in the Belfast case. I hold, therefore, that these claims constitute 
no lien. 

The next and last exception offered by the mortgagee is as to the liability 
of the vessel in rem, upon what are styled C. UO. D. bills, that is where 
the master of the vessel contracted to deliver goods to the consignees to 
whom they had been sold, and collect and — back the price thereof 
to the shipper. There can be no doubt of the liability of the vessel for 
the safe transportion and delivery of the goods upon these contracts. The 
more difficult question is as to the liability of the vessel for the failure 
of the master to return the money received to the shipper. It is, I be- 
lieve a settled rule, that where a cargo of goods delivered to a vessel 
upon a contract that the master shall convey them to some market, and 
there sell them for account of owner, until he makes a sale and delivers 
the goods he is acting as the master of the vessel, and not as the agent 
of the shipper; but that after he sells and receives the money he is 
agent of the shipper, and consequently that for any breach of contract 
of affreightment the vessel is liable, but for any default in payment of 
the money to the shipper the master is personally liable only. 

But there is a marked ———— oe ary o a case and one in which 
the consignor has already sold the goods to the consignee upon an agree- 
ment ak oven is to be paid upon delivery of the goods. In such case, 
the contract is entirely one of affreightment. The master contracts fora 
certain sum to be paid as freight to transport the goods to the consignee 
and transport the money delivered to him by the consignee back to the 
consignor, or if the money is not placed upon the vessel by the consignee 
to re-transport the goods themselves tothe shipper. The duties assumed 
are entirely those of a common carrier and common carrier is as much 
liable for a failure to transport and deliver money received by him for 
transportation as he is for a failure to deliver any other character of 
freight. 

e immense commercial business now transacted in this way can only 
be protected by this rule, which can be —_ without infringing upon 
any established principle of admiralty, and is fully sustained in the case 
of the Hardy, decided by Judge Nelson, 1 Dillon, 460. The claims so 
far as proved must therefore be allowed as liens upon the vessel. 

I will next consider the exceptions offered by Pittman & Pittman and 
Gilland & Birchett, for libellant, and intervenors to other claims and 
interventions filed and set up by the counsel who represents the mortga- 
gee. The first is that of John King, master of the vessel, for his wages 
as such. The rule that such a claim is not alien upon the vessel, en- 
forcible in rem, is too well settled to require either reason or authority 
to sustain it. His contract is with the owner, and only recoverable 
against him personally. The exception to this claim must be sustained 
and claim disallowed. The claim of J. B. Denny, first clerk, is also a 
claim for wages as such, which I am satisfied must be disposed of in the 
same way. The first clerk of a steamboat is the chief financial agent of 
the owner, employed by him and accountable to him and not to the mas- 
ter. He receives and disburses all moneys for the boat, pays the wages 
of the crew, and practically pays the master of the vessel himself his 
wages, and, having the money of the boat in his own hands, pays his 
own salary. The reason alien is given to mariners for their wages is 
because they are employed by the master of the vessel, on the credit of 


| the vessel, and would in most cases be practically without remedy if the 


The Supreme Court of the United States, in the case of the General | 


Smith, 4 


rheaton, 438, adopted the English rule, which the court re- 
affirms in the Lottawanna case. 


A moditication of the twelfth rule in 


admiralty was adopted in 1872, and it was thought by several of the | 


courts, and by many of the bar, that its language indicated an intention, 
upon the part of the court, to overrule former decisions, and hold 
that there was a lien for supplies and materials furnished at the home 
port. The court in the Lottawanna case, corrects this view and cen- 
strues the rule to extend no furthér than to permit the courts of ad- 
miralty to enforce liens given by state laws upon vessels for supplies and 
materials furnished at the home port. | am satisfied, therefore, that ex- 
ception is not well taken, and must be overruled. 

As to the exception that it is not averred that the vessel is of twenty 


tons burden, that is also overruled as it was unnecessary to state it, and | Bazinsky. ‘ It is insiste 


| the master is the sole representative and agent of the owner. : 
eee se which exclude the master from the privileges of a mariner's 
i 


| 
i 
| 
| 


| 
| 
| 
| 


were compelled to hunt up and sue unknown owners. The first, ele 

does not occupy any such position ; he is the financial agent of the owner, 
and can at all times pay himself out of moneys in his hands,.which 
he receives for freight and passage. I believe the office of first elerk 
is one unknown to the general admiralty law, according to which 
The same 


en, would also be applicable to the first clerk, and upon pringiple and 
reason in the absence of adjudicated cases, I am satisfied that. first,elegks 
of steamboats are not entitled to a lien for their wages. So the claifh 
must be disallowed. The claim of Bazinsky & Hirsch is for momey ad- 
vanced in the home port, and does not rank any higher than suppligs-atid 
materials, and must Re disalkowed. ¥ we 
The claim of Forbes & Fitzpatriek is disallowed, beeause 4 haye 
obtained judgment against the owner in a state court, and levied;apon 
goods sufficient to pay the debt. ep tae? 
This leaves but one question. to settle—the claim of the meztgageé, 
d by his counsel, that his mo isa prier and 


sang? cr 
. . 


if necessary, the defect would have been cured by allegations in excep- | highér than all others. I am satisfied tht this position is not. maintayy 


tor’s intervention that she was of more than one hundred tons burden. 


able. It is not a maritime lien, but only a lien upon the vessel, subject 
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to all maritime liens. The mortgagee is only allowed to come into court 
of apes | as claimant, and occupies exactly the same position that the 
owner would. His mortgage, from the date of its record, gives him a 
lien for his mo debt, good against all subsequent vendees and in- 
cumbrances, except those holding maritime liens, which are liens in rem 
and without rd to the ownarskip of the mort A vessel is only a 
conditional sale, and as an absolute sale or transfer of the title can not 
effect maritime liens, a conditional one can not. To hold otherwise 
would destroy the credit of vessels and hamper commerce beyond reason. 
For every employee and every shipper and every passenger would have 
to examine the custom-house records of the home port of the vessel, be- 
fore he could safely risk his services, his property, or his person upon a 
boat. This position is fully sustained by all the authorities. Hence the 
mortgagee can only claim any surplus that may remain after satisfying 
all of the maritime liens against the vessel. 





Mortgage of Chattels, Mortgagor remaining in Pos- 
session.—Mortgage of After Acquired Chattels. 


BRETT v. CARTER. 


United States District Court, District of Massachusetts, December 
Term, 1875. 


Before Hon. Jonn LowE Lt, District Judge. 


1. Mortgage of Chattels where Mortgagor in Possession. 
—A mo of chattels which permits the mort, r to continue in possession 
and to sell the goods in the ordinary course of business is not void per se. 
Whether there is a fraud in the particular case, is a question of fact. 


2. Mortgage of After- uired ttels.—In Massachusetts a mortgage 
of after-acquired chattels is valid. The decision of the Supreme Court of Mass- 
— S: Moodyv. Wright, 13 Met. 17, where the opposite doctrine is held, 
dissen' m. 


Bill in equity by the assignee in bankruptcy of one Osborne N. Sar- 
gent, against a mortgagee of the stock of stationary and other similar 
It appeared that in November, 1874, Sargent bought out the 
stock in trade of the defendant Carter, as carried on by him in a certain 
shop in Beacon street, Boston; and on the same day gave back a mort- 
gage to secure the payment of the purchase money by installments, 
represented by promissory notes extending over a period of four years. 
e mo conveyed the stock, ‘‘and any other goods which ma, 
from time to time during the existence of this mortgage be purchas 
by the grantor and put into said store to replace any part of said stock 
which may have been dis of.” Among the covenants was one that 
if the stock should be diminished ‘faster than said sum hereby secured 
is paid, said grantor is to furnish further security for said sum, whenever 
yy re by said grantee.” 
wo of the notes were duly paid, but one that came due in November, 
1875, not having been paid in full, the defendant demanded further se- 
curity, and a mo was given of such stock as had been acquired 
during the year. is was about two weeks before the petition in bank- 
ruptey was filed, and the theory of the bill was that it was a prefer- 
ence. The complainant afterwards asked leave to amend, and alleged 
the first mo to be void on the ground that the mortgagor was 
tacitly permitted to sell all the goods in the ordinary course of his trade. 
The defendant insisted that both + were valid. 
J. B. Richardson for the plaintiff; C. K. Fay for the defendant. 
LowzLL, J.—The Court of Appeals of New York decided by a bench 
equally divided in opinion, that a mo of chattels, which permits 
the mortgagor to continue in possession and to sell the goods in the ordi- 
‘nary course of business, is void on its face, as mere matter of law. 
Griswold v. Sheldon, 4 Comstock, 581. This doctrine has had a remark- 
able vitality, considering the feebleness of its birth, to have become 
‘the law of New York, Ohio and Hlinois, and probably of some other 
states. It is not the law of England, Maine, Massachusetts Michi- 
gan, or Iowa, and probably of some other states. But as this 
ew ine has been said by the high authority of Mr. Justice 
Davis, of the Supreme Court of the United States, to be so general 
“dnd just that it may be presumed to be the law of Indiana, in the 
‘gbsence of express and unambiguous decisions of the courts of that state 
% the contrary, and as I ventured to doubt both the generality and the 
;Justice of the doctrine, it becomes me, with all the respect I feel for that 
@pinion, to state my reasons for not acceding to it. If the rule, which- 
“@ver wuy it may be, were a settled rule of property in Massachusetts, en- 
“guiry into its history or justice;would be unnecessary. But, although I 
lieve my decision will accerd with the law of Massachusetts, J have 
fiot found a case in that state reported since the decisions in New York 
me or, at: least, with any réference to those decisions, and it is, 
; ps, still a question for di ion in this commonwealth whether 
: new doctrine is sound. J call jt. a new doctrine, because I had sup- 
it to be well settled, affer much debate and conflict of opinion 


inly, but substantially settled, that when a vendor or mortgager, 


s, and act 


permitted to retain the ion and control of his good 
owner, with or a 









Sgnetiee slows in the,bankrupt law of England, which has not 


; yy the. learned editors of Smith’s Leading 
* Notes'to Twyne’s Case, vol. I, p. 1, ete. By the law of England, 


ithout power to sell them, the question’) 
this was a fraud or nof, was.one of fact in each case, excepting. 





: adopted country, *The:law is so by Mr. May ’in his) 
4 treatise on Volun and Fraudulent inierente, no So 126, 
“find in the cases he cites ; 


as I understand it, there are no constructive or artificial frauds, or, if the 
term is preferred, frauds inlaw remaining, excepting, Ist, such as are ex- 
pressly made so by statute, as, for instance, when a bankrupt retains the 
order and disposition of goods as apparent owner, with the consent of the 
true owner; a provision which we have not adopted, as I have already 
said, and as was somewhat emphatically said in a ‘late case in the su- 

reme court: Sawyer v. Turpin. 2d. Where the act is necessarily a 
raud on creditors; as, where an insolvent person gives away a part of 
his estate for no valuable consideration, or conveys the whole of it as 
payment or security to one or a few antecedent creditors. These, to be 


| sure, are examples; but very few others could be adduced; and I un- 


derstand the true law, both here and in England, to have been, until 
lately, that a conveyance purporting to be, and actually being, for a 
valuable present consideration, is never a fraud in law, on the face of 
the deed ; and if fraud is alleged to exist, it must be proved as a fact, 
and that this was the law even before registration was required of mort- 
gages and bills of sale of chattels. 

t is very strange that after our legislatures have met the difficulties of 
Twyne’s Case, by requiring registration, which gives not only construc- 
tive, but in most cases actual, notice of mortgages, and after many of 
them have provided that fraud shall be a question of fact for the jury, 
the decisions which I have cited, and others following them, should have 
reverted to the harder doctrine which had already grown obsolete, that 
such deeds should be held void in law if the mortgagor retained posses- 
sion and control. This is all that those cases amount to. 

If it be said that fraud is a necessary result of the deed, all I can say 
is that this brings us to an ultimate fact of observation and experience ; 
and I am unable to see the necessity. Indeed it is much more difficult 
for me to see how creditors can be defrauded in such a case, when they 
are told in the deed itself that the debtor has no credit, and no property 
that he can call his own. I can see the fraud upon a mortgagee who 
has paid for the whole stock and loses it on this legal fiction. Take this 
very case as an illustration. It is admitted there was no fraud in fact ; 
that the trader’s whole stock was supplied by the defendant; that the 
mortgage shows that all the stock, present and future, is hypothecated, 
not as a cover or blind, for there was none, but to the payment of a cer- 
tain honest debt by certain fixed installments. Iam asked to find fraud 
in law when I know, and it is admitted, there was none in fact. No 
such law obtains, at present, in Massachusetts, and other states that I 
have already mentioned, and I cannot adopt it. The doctrine is com- 
batted with great force of reasoning, much greater than has ever been 
expended in its support, in the two cases following, to which I have 

at pleasure in referring: Hugher v. Cory, 20 Iowa, 399, and Gay v. 

idwell, 7 Mich., 519. See also Briggs v. Parkman, 2 Met. 218; Jones 
v. Huggleford, 3 Met. 515; Barnard v. Eaton, 2 Cush. 294; Cobb v. 
Farr, 16 Gray, 597; Mitchell v. Winslow, 2 Story, 680; Abbott v. 
Gooding, 20 Maine, 408. 

The second point in this case is no less interesting than the first. By 
the —— the stock that shall be put into the shop by the mortga- 
gor is included in the conveyance. It is undoubtedly the law of courts 
of equity, as cases presently to be cited will show, that after-acquired 
chattels, definitely pointed out, as,for instance, by reference to the —_- 
mill, shop, or place into which they are to be brought, may be lawfully 
assigned as security. The common law recognizes such transfer of land, 
by way of estoppel, and of chattels when they are the produce either of 
land, or of chattels already owned by the transferor, but not of future 
chattels simpliciter, unless there be some novus actus interveniens after 
the chattels are acquired, that is to say, either some new transfer, or pos- 
session taken under the old. There is no particular reason for this dis- 
tinction. It does not extend to contracts such as policies on goods not 
yet acquired. It may be cause of regret that the law should be differ- 
ent in the courts of common law and equity; but this is of no import- 
ance in cases between an assignee in bankruptty and third persons, be- 
cause an assignee in bankruptcy takes even at law only the beneficial in- 
terest of the bankrupt; and the courts of law admitted equitable de- 
fences, such as equitable liens, etc., to be set up in such cases, years be- 
fore they had power by statute or usage to accept come pleas in ordin- 
ary controversies; and it was every day’s practice for these courts to pass 
upon equitable titles in behalf of a defendant, when sued by an assignee, 
which they professed to know pen | about, and certainly could not 
deal with if relied on by a plaintiff, or by a defendant if any other plain- 
tiff were suing him. 

But granting the general rule in equity to be that after-acquired chat- 
tels may be mortgaged, the point which has given one most difficulty is 
whether such is the law of Massachusetts. The federal courts in all mat- 
ters of title to property, whether real or personal, when there is no ques- 
tion of commercial or maritime or general law, and none of the conflict 
of laws, are as much bound in equity as at common law by the jurispru- 
dence of the state in which they sit. The thirty-fourth section of the 
judiciary act, making the laws of the state the rule in actions of law, is 
declaratory only, on both sides of this court; I am bound to follow the 
law of Massachusetts in local questions, and the general law in general 
questions. 

Now the only decision J can find in equity, in this state, upon this sub- 
ject, certainly decides very distinctly, that a mortgage of after-acquired 
chattels is invalid. Moody vy. Wright, 13 Met. 17. on that case the court 
refused to follow Mitchell v. Winslow, 2 Story, 630, and relied largely 
on the dictum of a very distinguished common law judge, Baron Parke, 
who said in Mogg v. Baker, 3 M..& W. 195, that there was no such lien 
in con any more than at law. Some years after these decisions were 
rendered, the House of Lords unanimously followed the doctrine of 
sate Steer and reversed a decision of Lord Campbell which had been 

on the dictum of Baron Parke, and that learned judge, after 
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wee Satintion, concurred in the decision. Holroyd v. Marshall 10 H. 
of L. 191. 

Still later, these cases have been repeatedly followed in England and 
this country. It is true that many of the late cases have arisen upon 
nanan es given by railroad companies, and some few judges have 
founded a distinction upon that circumstance. But there is no difference 
in principle between a mortgage by such a corporation of its rolling 
stock not yet in esse, and that by a trader, of his future stock in trade in 
a particular shpp, and none can be successfully maintained. The truth 
merely is that from the nature of these railway mortgages, and their 
magnitude and importance, ‘attention has been called to the great injus- 
tice that would be done in displacing the first mortgage in favor either 
of general creditors, or even of subsequent mortgagees. But the injus- 
tice exists in all such cases in a less degree. 

The following are a few of these decisions, some earlier and some later 
than 13 Metcalf’ 2 White & Tudor’s Lead. Cases in Eq. 4th Lond. Ed. 
772 and cases; Curtis v. Auber, 1 Jac. & W. 526; Douglas v. Russell, 
4 Jin. 524, 1 Myl. & K. 488; Langton v. Horton, 3 Beav. 465, 1 Hare, 
540; Holroyd v. Marshall, 10 H. of L. 191; Brown v. Tanner, L. R. 3 
ch. 59; Pennock v. Coe, 28 How. 177; Galveston R. R. v. Cowdry, 11 
Wallace, 489; Willink v. Morris Canal Co., 3 Green. Ch. 8377; Inre Howe, 
1 Paige, 129; Morrill v. Noyes, 56 Maine, 458 ; Pierce v. Lang, 32 N. H. 
484; Benjamin v. Elmira R. R. Co., 49 Barb. 441; Phila. ete., Co. v. 
ane 64 Penn. St. (—) 378: Phillips v. Winslow, 18 B. Monroe, 
431; Sillers v. Lister, 48 Miss. 513; Pierce v. Mil. R. R. Co., 25 Wis. 
551; Arnoult v. Annis, 16 La. Ann. 225. , 

Considering the decision of Judge Story in this circuit, and the 
reasons given by the court of Massathusetis for not following it, and the 
entire consistency of all the recent decisions with Judge Story’s views, 
and the disappearance of Baron Parke’s dictum on which the decision 
in Massachusetts was mainly rested, I am not prepared to say, that if the 
supreme judicial court were now asked to review their decision in Moody 
v. Wright, it is at all certain they would not reverse it. And under the 
circumstances, I do not feel bound to hold that that case furnishes a set- 
tled rule of property. I rather incline to the belief that the law of 
Massachusetts in equity is to-day, that a mortgage of after-acqnircd 
chattels is valid. 

I am of opinion that the mortgage of 1874 created a valid lien in be- 
half of the defendant upon the stock of goods in the shop at the time of 
the bankruptcy, and that the mortgage of 1875, does not vitiate their 
lien. The fixtures, however, which were not mentioned in the first 
mortgage can not be held by the second, because that was given after 
the bankrupt had become insolvent to the knowledge of the defendant. 





Railway Aid Bonds—“ Internal Improvement.”’ 


UNION PACIFIC R. R. v. COMMISSIONERS OF COLFAX CO. 
ET AL. 


Supreme Court of Nebraska. 


Hon. Grorce B. Lakg, Chief Justice. 
“ SamMuEL MAXWELL, : 
“ Danret Gantt, } Sustices. 


1. Railway Aid Law of Nebraska.—Section 1 of an act ‘‘To enable coun- 
ties, cities and precincts to borrow money on their bonds, or to issue bonds to 
aid in the construction or completion of works of internal improvement in this 
state, and to legalize bonds already issued for that purpose,’’ (session laws of 
1869, page 92), authorized any county or city in the state to issue bonds to aid in 
the construction of any railroad or work of internal improvement. Held, that 
the word aid as used in the statute had a meaning broad enough to authorize a 
county to construct such a work itself, for the benefit of the public, and to issue 
bonds, etc. 

2. Meaning of the Term “ Internal Improvement.’’—A bridge over 
the Platte river is within this term. 


The opinion of the court was delivered by Maxwell, J. 


This is an application for a temporary order of injunction to restrain 
the collection of certain taxes in Colfax county, levied for the payment 
of the interest due on certain bridge bonds which it is claimed are illegal 
and void. 

The petition states; “‘That for the purposes of borrowing money 
thereon for the purpose of building bridges in said county and over 
divers streams situated therein, said county did, on the 14th day of May, 
1870, issue and sell its coupon bonds for the sum of eleven thousand 
dollars, divided into sums of one thousand dollars each, running for the 
term of fifteen years with interest thereon at the rate of ten per cent. 
per annum, payable semi-annually on the 15th days of July and Janu- 
ag td each year. 

hat on or about the first day of August, 1871, for the purpose of 
borrowing money thereon to build and erect a wagon bridge over the 
Platte river at or near the town of Schuyler in said county, the said 
county issued and sold its coupon bonds to the amount of $60,000; and 
that on the Ist day of July, 1874, the precinct of Schuyler, for the pur- 
ose of repairing said Platte river wagon bridge, issued and sold through 
its county commissioners its pom bonds to the amount of $5,000, 
with interest at ten per cent. payable semi-annually, and principal pay- 
able fifteen years from date; that the plaintiff is unable to state further 
in detail the provisions and conditions of said bonds; that they have 
applied to the county authorities of said county for a copy thereof, but 
have been unable to obtain the same for the reason, as stated, that no 
record has been kept by said county. * * That all of said bonds are 





now outstanding ; and the complainant alleges that of the taxes levied 
as aforesaid by said county, the tax designated “ bridge bonds, 6 mills,” 
producing a tax against the plaintiff upon its railroad and appurtenances 
of the amount of one thousand three hundred and twenty dollars and 
thirty cents, and the tax designated Schuyler Precinct bonds, amounting 
to one hundred and forty-six dollars and seventy cents, were levied to 
raise money to pay interest on the said bridge bonds, so called, herein- 
before mentioned. 

“That said bonds so issued, as aforesaid, were not issued in aid of an 
cern person or corporation undertaking the construction of sai 

ridge, but that the same was built by said county, and the said bonds 
were issued, and the proceeds thereof applied to the erection of said 
bridge ; that the same is not a railroad bridge, or a work of internal im- 
—— but a mere extension of the public highway across said 
latte river, near said Schuyler. 

“And said plaintiff alleges and charges that said ‘ bridge bond tax,’ 
and Schuyler Precinct mm tax, so levied and assessed as aforesaid, were 
levied without any authority of law, whatever, and that they have been 
assessed and levied without any statute of this state, or law of Congress 
authorizing the same, but such levy and assessment are illegal and void, 
and ought not to be enforced against this plaintiff.” 

But two questions are presented by the petitioners. First, what is 
the proper construction of the word aid as it occurs in sec. 19, chap. 9 
of the Rev. Statutes of 1866; and in sec. 1, of an act “To enable coun- 
ties, cities and precincts to borrow money on their bonds or to issue 
bonds to aid in the construction or completion of works of internal im- 
provement in this state, and to legalize bonds already issued for that 
pnrpose,” approved Feb. 15, 1869, (session laws of 1869, page 92)? 

Second—lIs a bridge of this kind a work of internal improvement ? 

Sec. 19, chap. 9 of the Revised Statutes of 1866, provides that the 
county commissioners shall have power to submit to the people at any 
regular or special election the question whether the county will borrow 
money to aid in the construction of public buildings. The question is 
whether the county will aid or construct any road or bridge. 

Sec. 23 provides that ‘where the object is to construct or aid in con- 
structing any road ur bridge, the annual rate shall not exceed one mill 
on the dollar valuation.” 

Chap. 12, of the Rev. Statutes, provides in substance that where a 
county seat is located on the public lands, “the tribunal transacting 
county business shall enter or purchase one quarter section of land for 
the use of the county, which shall be surveyed into town lots, squares, 
streets and alleys, and platted and recorded in pursuance of law, and 
shall select the place for the county buildings thereon, reserving for that 
purpose so many of said lots as may be deemed necessary for that pur- 
pose, the remainder to be sold at public sale to the highest bidder, and 
the proceeds of the sale to constitute a fund for the erection of public 
buildings.” It is apparent that the public buildings thus erected were 
to be owned by the county, and that the aid to be given by the county 
in their construction, by borrowing money, was to Se for such sum as 
might be thought necessary to secure their completion, and we think it 
is quite clear that no narrower construction should be given to the lan- 
guage employed in the same connection in respect to “aid” authorized 
to be given in the construction of any road or bridge by a vote of the 
people of this county. 

Section 1, of an act to enable counties, cities and precincts to borrow 


‘money on their bonds, or to issue bonds to aid in the construction or com- 


pletion of works of internal improvement in this state,and to legalize bonds 
already issued for that purpose, approved February 15th, 1869, provides : 
“That any county or city in the state of Nebraska is hereby authorized 
to issue bonds to aid in the construction of any railroad or other work 
of internal improvement, to an amount to be determined by the county 
commissioners of such county, er the city council of such city, not ex- 
ceeding ten per cent. of the assessed valuation of all taxable property 
in said county or city, provided the county commissioners or city council 
shall first submit the question of issuing bonds to a vote of the legal 
voters of said county or city, in the manner provided by chapter nine of 
the Revised Statutes of the state of Nebraska, for submitting to the 
people of a county the question of borrowing money.”’ Session Laws 
of 1869, page 92. 

The legislature on the same day on which the above act was passed, 
also passed an act entitled, “An act to aid in the construction of a 
bridge across Blue river.” 

““SecTion 1. That one thousand acres of land in Saline county, do- 
nated to said state by the United States, for the purpose of internal im- 
provement, be and are hereby appropriated and set apart to said Saline 
county, for the exclusive purpose of aiding said county in constructing 
a bridge across Blue river,” etc. Session Lows of 1869, page 278. 

On the same day a bill was passed appropriating one thousand acres 
of land granted to the state for internal improvements for the ~~ 
of building a bridge across the Blue river in the townof Beatrice. 5 
sion Laws of 1869, page 276. 

In 1871, the legislature passed an act entitled, ‘An act to provide aid 
to counties for constructing highway bri over the Platte river,” - 

roved March 1, 1871. Section 1 provides “that fifty sections of the 
and granted by the general government to the state of Nebraska for 
internal improvements in the said state, are vow set apart for the 
pur of aiding counties in the construction of highway bridges across 
the Platte river.” Section 4 provides, “that all organized: counties in 
the state of Nebraska, through which the Platte river runs or whose 
north or south boundary is the Platte river, shall be entitled to aid under 
this act.”” 

Section 3 provides that “counties desirous of receiving aid under this 
act shall file with the secretary of state a certificate of the probate judge of 
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said county showing that said county has erected and completed a wagon 
bridge across said Platte river, stating the point where such bridge is 
located, the cost of the game, the amount of bonds issued to build the 
same, the date of the bonds, the time when the same are payable, the 
date of interest on said bonds and the time when the interest is due, 
and the place where the same is payable, whether said bonds were 
issued by a county or precinct, and that such bridge is free for all pub- 
lic travel.” 

It is evident that the word aid as used in this connection by the legis- 
lature, has a much broader meaning than that contended for by the 


plaintiff's counsel, and is not necessarily restricted to works of internal | 


improvement in which the county has no interest. 

he funds under the control of the county commissioners for the pur- 
poses of building bridges and opening vole, are probably sufficient for 
ordinary cases, but in counties bordering upon or traversed by the Platte 
river, the amount thus placed at their disposal is clearly insufficient for 
oe of erecting a bridge across the river. 

e word aid, as used, evidently means that the county may con- 
tribute towards the cost of the improvement, by issuing its bonds, a 
portion of the funds necessary to make the improvement to be con- 
tributed in some other manner, as by grant from the state, donations by 
two counties bordering on the river uniting in the enterprise, etc., but 
does not necessarily repel the conclusions that the county may construct 
the desired improvement for the benefit of the public. 

Public bridges are defined to be such bridges as form a part of the 
highway common—according to their character as foot, horse, or car- 
rigge bridge. 2 East 342. 

e term highway is a generic term for all kinds of public ways 
whether they be carriage ways, bridle ways, footways, bridges, turnpike 

canals, ferries or navigable rivers. 1 Bonvier’s Law Diet, 667. 

What are works of internal improvement? The Supreme Court of 
Alabama in defining the phrase “‘ internal improvements,” says: ‘“‘ Where 
internal improvements under state authority are spoken of, it is univer- 
sally understood that works within the state by which the public are 
sup to be benefitted are intended; such as the improvements of 
highways and channels of travel and commerce.” Mayor e¢ al. of 

atumpka v. Newton 23 Ala. 660. 

The characteristics of the Platte river are a matter of history and are 
well known, as well as the difficulty experienced in crossing it. 

A bridge of this kind affords a safe and convenient means of commu- 
nication across the river; it increases the facilities for transportation and 
travel, and has all the characteristics of a work of internal improvement. 
We ure accustomed to hear works of internal improvement spoken of 
as involving miles of railway or canal, and requiring the expenditure of 
millions of dollars, but neither the cost nor extent of such works de- 
termine their character. The St. Mary’s ship canal is but one mile in 
length, es it establishes a highway around the Falls of St. Mary, and 
opens e Superior to the commerce of the word. Such works must 
be tested by the benefits to be derived by the public from their con- 
struction rather than by their extent or cost. A public road constructed 
through an otherwise impassable portion of the country is a work of in- 
ternal improvement; railways are said to be improved roads csnstructed 
for the public J yt although owned by private corporations ; 
and taxation to aid their construction is sustained by the courts on the 
— alone that they are essentially public in their character. The 

latte river forms, to a considerable extent, a barrier between the north- 
ern and southern portions of the state; a bridge of this kind is designed 
to open an easy and commodious thoroughfare across the river for the 
benefit of the public. Under our statute the commissioners are author- 
ized np | a cash tax, not exceeding five mills on the dollar valuation, 
to be exclusively in the construction and repair of permanent 
bridges and culverts, and they also have under their control one-third of 
the road tax. The amount derived from these funds is to be expended 
under the direction of the county commissioners for the purposes speci- 
fied in the statute, but in case the amount thus placed at their disposal 
is not sufficient to make improvements deemed to be necessary for the 
public , the commissioners may submit to the people, in the manner 
prescribed by law, the question of issuing bonds to aid in the construc- 
tion of the desired improvement. If the vote is in the affirmative, and 
bonds are issued in all respects in conformity to law, and the improve- 
ments for which they are issued is a work of internal improvement, the 
bonds will be valid, but no authority exists to aid a merely private 
enterprise. 

We have no doubt a bridge of this kind is a work of internal im- 

rovement within the meaning of our statutes. The grounds of illegal- 
ity of the bonds in question as set forth in the petition are not sufficient 
to a court of equity to restrain the collection of taxes for the payment 
of interest due thereon. : 

A temporary order of injunction is therefore refused. 


The Law of Champerty in Missouri. 
DUKE ET AL. v. HARPER ET AL. 





Saint Louis Court of Appeals, April, 1876. 


Hon. Sb gg i Chief Justice. 
** ~~ Epwarp A. LEwis, : 
“~ Ropert A. BAKEWELL, \ Justices. 


1. Contract not Void for Champerty.—A contract made between an at- 
torney client, that the attorney shall prosecute a suit for the recovery of real 
or personal property, the attorney to receive a portion of the property as com- 





pensation for his services, there being no agreement that the attorney should ad- 
vance costs or furnish money, is not void in Missouri for champerty. It seems 
that it would not be void even were an agreement to advance costs part of the 
contract. 


Appeal from the Circuit Court of St. Louis county. 

BaKEWELL, J., delivered the opinion of the court. 

The petition in this case states that plaintiffs are attorneys-at-law, 
that defendants claim to be owners as tenants in common in fee, of the 
undivided three-fifths of certain real estate in St. Louis county, fully 


| described, devised to defendants by one Eliza Haycraft, and also of cer- 


tain personal property as legatees and heirs at law of said Haycraft. 
That certain persons named in the petition were in possession of the said 
real estate pel personal property under conveyances alleged to have been 
executed by said Haycraft to them. That defendants, being desirous of 
recovering said real estate and tease property, and of retaining the 
professional services of plaintiffs for that purpose, entered into an agree- 
ment in writing with plaintiffs, dated 3d June, 1872, whereby it was 
agreed between plaintiffs and defendents, that in consideration of the 
service of plaintiffs to be rendered as therein, defendants would convey 
to plaintiffs one-fourth part of so much of several shares of said defend- 
ants of said real estate and personal property as might be recovered from 
said adverse claimants, whether by suit or compromise, or otherwise, 
and would make all proper conveyances for the assurance of said inter- 
est and shares of said property to plaintiffs. Plaintiffs to be the exclu- 
sive judges of what suits or proceedings should be instituted for the re- 
covery of the rights of defendants in the premises, and defendants en- 
gaging plaintiffs as their attorneys-at-law in the premises. Plaintiffs 
agreed that they would diligently proceed with the prosecution of such 
suits and proceedings as they should deem proper for the attainment of 
the rights of defendants in said property in controversy, and prosecute 
the same to a final determination in courts having jurisdiction, for the 
compensation so as aforesaid to be paid to them; and, in case nothin 
was recovered by said proceedings or by compromise, plaintiffs woul 
charge nothing for their service. Plaintiffs allege that, in accordance 
with the agreement, they did institute proceedings and proper and fit 
suits, and duly prosecuted the same in the proper courts, and were 
ready, willing sel able to prosecute them to a final determination, and 
fully performed.all the terms of said agreement on their part; but that 
while the suits so commenced were pending, defendants wrongfully and 
fraudulently assigned their claims and title interest to said personal 
property and real estate, to the said adverse claimants, the defendants in 
said pending suits, and dismissed said suits, thereby preventing plaintiffs 
from prosecuting the same, from recovering said property, aa from re- 
ceiving of defendants one-fourth of their several shares of the same un- 
der said agreement. Plaintiffs say that this property is worth $150,000, 
and defendants’ share thereof $90,000, and that by reason of the prem- 
ises they have been damaged in the sum of $22,500, for which they ask 
judgment. 

Defendants demurred to the petition of plaintiffs, and for grounds of 
their demurrer, allege : 

First.—That said petition does not set forth facts sufficient to consti- 
tute a cause of action. 

Second.—That the contract on which the suit is founded is champer- 
tous, void and illegal. 

This demurrer was sustained in the circuit court, and final judgment 
entered on the demurrer in favor of defendants. The cause is brought 
to this court by appeal 

This record presents but one question for our determination—it is 
this: Whether a contract made between attorney and client, that the 
attorney shall prosecute a suit for the recovery of real or personal prop- 
erty, the attorney to receive a portion of the property recovered, as full 
compensation for his services, is void in Missouri, even though there is 
no agreement that the attorney shall pay costs or furnish any money to- 
ward the expenses of the suit, or the proceedings instituted with a view 
to the recovery of the property in dispute. 

If this contract is void, it is void for champerty. It seems necessary 
to determine, therefore, what is champerty, and if this contract comes 
within the definition of the offence, then to decide whether a champer- 
tous contract is void in this state. 

Maintenance is an officious intermeddling in a suit that no way belongs 
to one by assisting either party with money, or otherwise, to prosecute 
or defend. It is said to be an offence against good morals in that it 
keeps alive strife, and perverts the remedial powers of the law into an 
engine of oppression. 

Coke makes champerty a sub-division of maintenance, and says it is 
“to maintain to have part of the land or anything out of the land, or 
part of the debt, or other thing in plea or suit, and then is called campt 
partia,” (campi partitio) “ or maintenance.” Co, Litt. 368 5. 

Hawkins follows Coke. Hawk. P. C. And if this definition is to be ac- 
cepted as exact, there can be no question that the contract before us 1s 
champertous. 

But the definition of Coke is not followed by later writers. 

“« Champerty,”’ says Blackstone, “is a species of maintenance, being 
a bargain with a "eager end or defendant campum partire, if they prevail at 
law, whereupon the champertor is to carry on the party’s suit at his own 
expense.” This definition is adopted by Chitty. Cont. 676. The law 
dictionaries, Tomlin’s, Jacob’s, Wharton’s and Bonner, all make the car- 


rying on the suit at the expense of the champertor of the essence of the’ 


offence. And the first English statute on the subject (33 Edw.) defines 
Seguite as those who move pleas or suits, or cause them to be 
moved, either by theirown procurement or by others, and sue them at 
their proper costs to have part of the land in variance or part of the 


gain. 
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If these later definitions are accurate, the contract sued on is not 
champertous, and plaintiffs could maintain their suit. 

Little help in arriving at an accurate definition of the offence is to be 
had from the decided cases as the decisions are conflicting. 

Champerty was an offence by common law, and also by various stat- 
utes in the reign of Edward I, Edward III, and Henry VIII. The 
weight of authority would seem to be in favor of the view that the of- 
fence is complete if the contract be to receive a part of the thing to be 
recovered, only when the contracting party is to aid the suitor by paying 
costs and expenses of the suit. But in view of the great authority of 
the definition of the offence by Coke, it can not be ositively determined 
that a contract is clearly not champertous merely because the attorney 
does not agree to pay the costs. ; 

The question next to be determined is whether a champertous con- 
tract be void in Missouri. 

By the act of the 19th of January, 1816, the Spanish law was 
abolished in Missouri, and the common law of England adopted in its 
place. That statute provides that, ‘The common law of England, and 
all statutes and acts of Parliament made prior to the 4th year of James L. 
and which are of a general nature, not local to that kingdom, which 
common law and statutes are not repugnant to, or inconsistent with the 
constitution of the United States, or the statute law in force for the time 
being, shall be the rule of action and decision in this state, any law, cus- 
tom or usage to the contrary notwithstanding.” 2 Wag. 866, 3 1. 

Now there can be no question that in the 4th year of James I, cham- 
perty was a criminal offence in England, and that then, and until a 
veer recent period, at least, a champertous contract was held, and would 
probably now be held, to be void in that country; but it is also true 
that at the same period, and even down to our own days, wager of battle 
and wager of law were methods of trial upon which the defendant in a 
suit of right, and in some other form of action, might insist in England. 
It is not pretended that they were introduced into Missouri with the 
common law, and we must determine whether the statute just recited 
makes the English law as to champerty of effect in this state. 

By adopting as well the common law as such English laws as are of 
general nature, not local to that kingdom, the people of this state re- 
cognized and adopted, as one entire system, so far as applicable to our 
situation and government, a vast and comprehensive body of laws, con- 
sisting of infinite particulars applicable to a great empire, and which 
wisdoin and prudence, both legislative and judicial, are constantly mod- 
ifying and adapting to our various circumstances. 

Because champerty was a highly penal offence, both at common law 
and by statute, in the reign of James I, we do not think that it conclu- 
sively follows that champerty is an offence in Missouri to-day. The evil 
of buying of titles and pretended rights of persons not in possession, al- 
leged as the mischief provided against by the laws against champerty, 
could hardly be considered a mischief or wrong in an unsettled country, 
where few owners would be likely to occupy even the premises they ac- 
tually had, or might readily acquire. 

The generic offence of maintenance, of which champerty is a species, 
rests —— on a series of statutes ending with 32 Henry VILL It was, 
however, also punishable by fine and imprisonment at common law, 
and subjected the offender to a suit for damages. 

The reasons for the ancient doctrine on the subject, are admitted even 
now in England to have mainly ceased, and the courts treat the old 
gig bar the subject with great disfavor. In Masters v. Miller. 4 T. 
R. 320, Buller, J,, says: “It is curious, and not altogether useless, to see 
how the doctrine of maintenance has, from time to time, been received 
at Westminister Hall. At one time, not only he who laid out money to 
another in his cause, but he that by his friendship or interest, saved him 
an expense which he would otherwise be put to, was guilty of mainten- 
ence. Nay, if he officiously gave evidence, it was maintenance ; so that 
he must have had a subpeena or suppressthe truth. That such doctrine, 
repugnant to every honest feeling of the human heart, should soon be 
laid aside must be expected. Accordingly a variety of exceptions were 
soon made.” 

The rule of common law which prohibited the assignment of a cause 
in action, wasa breach of the law of maintenance. Goke expressly says 
so, and lays down the reasons as identical with those against champerty. 
Co. Litt. 114. But this was long ago so explained away, as to remain 
at most only an objection to the form of action; and in this state, the 
technical rule of the common law is utterly swept away in this regard, 
in a manner which manifests that liability to the principles of the law 
of champerty and maintenance which is so general in our sister states. 

In 1798 a statute was enacted in New York against maintenance. In 
1830 the revisors, in their report to the legislature, say, “It is proposed 
to abolish the law of maintenance and to qualify that of champerty.” 
Accordingly the old law of maintenance was included in the general re- 
pealing act, and Chancellor Walworth speaks of the “absurd doctrines 
of maintenance that grew out of the necessities of a semi-barbarous 


e. being swept away in the general revision, having been virtually 
p aaron | 1 | a that time” . . 7 


ong 
It was long ago held in Pennsylvania (Stoever v. Whitman, 6 Binney), 
Chief Justice Tilghman, delivering the opinion of the court, in 1814, 


that it is no objection to a conveyance of land, that the grantor is out of 
possession. ‘‘It may be affirmed with certainty,” say that learned judge, 
‘‘ that the law on that subject as held there in England, was never adopt- 
ed. From the equality of conditions of persons in this country, there 
be danger of maintenance from the interference of powerful indi- 
viduals.” 

It has been recently held in Wisconsin that an agreement between at- 
torney and client, that the attorney shall be paid by receiving part of 
the land recovered, is not void in that state, (Allard v. Lannrende, 29 











Wis.) and the court very truly says that the old common law rules as to 
champerty have been necessarily qualified or restricted by judicial decis- 
ions or otherwise; that agreements for a fee contingent on success, are 
neither immoral, disreputable nor illegal ; and that a contract that the 
attorney shall receive a certain percentage, measured on the amount re- 
covered, which is undoubtedly good, can not be on principle distin- 
guished from an agreement to receive a percentage from the amount re- 
covered itself, which has been held to be champertous and void. The 
court holds, however, that, under the authorities the contract before it 
would have been bad, had the attorneys agreed to pay the expenses of 
the action. 

In Georgia it is held that 32 Hen. 8-9, is not law in that state. 
v. Monroe, 23 Geo. 

In California it is held that champerty is not an offence ; and champ- 
erty will not avail a contract. Matthenson v. Fitch, 22 Cal. This de- 
cision has been recently affirmed. 

In Massachusetts the old doctrine is adhered to, but not with favor. 5 
Pick. 548. 

In New Hampshire and Iowa (5 N. H. 181; 3 Iowa, 482), champerty 
does not avail a contract. The offence is unknown. 

In Connecticut it is [said] that the reasons which made a law against 
champerty and maintenance salutary or necessary in England do not ex- 
ist here, certainly not to the same extent. Richardson v. Rowland, 40 
Conn. 1873. 

Vermont, Delaware and Tennessee discard the rule. 


Cain 


28 Vermont, 


Danforth v. Streeter; Bayard v. McLane, 3 Harrington; Sherley v. 


Riggs, 11 Humph. 

Tn Texas it is declared that the laws against champerty are not to be 
regarded as part of the common law in that state. The court says that 
the laws adapted toa kingdom with a strong landed aristocracy, are whol- 
ly unfitted for a country where we have lands for the millions; and adds 
that, if a lawyer helps his client to recover lands from the possession of 
another, and takes part of the land for his fee. it is no breach of the 
ethics of the professional or of the moral law. Bentinck v. Franklin, 38° 
Texas, 1873. 

In Virginia it is said that the question of champerty, or a savor of 
champerty, is wholly out of the way in discussing the validity of a con-* 
tract. Major v. Gibson, 1 Patton & Heath, 84. 

Chief Justice Parker in giving the opinion of the court in Thurs- 
ton v. Percival, 1 Pick., says that ‘‘it sometimes is useful and conven- 
ient where one has a just demand which he is not able from poverty to 
enforce, that a more fortunate friend should assist him and wait for his, 
compensation until the suitis determined and be paid out of the fruits~ 
of it.” And Mr. Justice Grier, in giving the opinion of the Supreme’ 
Court of the United States in Roberts v. Cooks, 20 How. 467, says that 
the ancient English doctrines respecting champerty and maintenance, 
have not found favor in the United States, and that the enforcement of 
the law here would not always, perhaps not generally, promote justice. 

No such contract has yet been declared void in our state, and we see 
no necessity for introducing the doctrine now. The state of society 
amongst us does not require it. The tendency of legislation and of judicial 
decisions is, we think, against it. Clients may be safely left to the protec- 
tion of the courts, who will relieve against extortion or unfair dealing, | 
should a proper case arise. Public policy requires no other protection. 
Analogies from the Roman law which regarded compensation to the ad- 
voente as xa mere honorarium or gratuity, or from the old common law, 
which regarded it in a similar light, are out of place in a practical age. 
According to English law, the physician can recover a fee, the surgeon 
can not; the attorney is lezally entitled to compensation, but the bar- 
rister’s services must be paid in advance, because they are a mere gratu- 
ity. With us, the laborer is worthy of his hire, and the universal prac- 
tice and the rule of law places the lawyer, the doctor, the preacher and. 
the schoolmaster on the same footing of common right as to the recov- 
ery of compensation. 

The whole doctrine of maintenance and champerty is a relic of a state 
of things long since passed away. During the Crusades, when land-hold- 
ers ware absent from home, dishonest men who had iniquitously asserted 
claims to the lands of absent owners, frequently, on the return of the 
proprietors, assigned their pretended claims to some powerful neighbor 
that by the weight and influence of his name the right cause might be 
faced down ; and it was to put an e1d to such wrongs that the statutes 
against maintenance and fetes were framed in affirmance of the 
common law. But there is no such mischief to be apprehended in our 
days, and the reason of the law would seem to have ceased. Contracts 
illegal at common law as being contrary to public policy are such as in- 
juriously affect or subvert the public interest. Ha turpt contractu actio 
non oritur. But we see nothing contrary to the welfare of society and 
the administration of justice in upholding a contract between attorney 
and client, that the attorney shall be paid out of the thing recovered. 
On the contrary, many a poor man with a just claim would find himself 
unable to prosecute his rights, could he make no arrangement to pay his 
advocate out of the proceeds of the suit. Such contracts have been of 
constant occurence throughout this state, and if they are immoral or 
illegal, there are perhaps few attorneys in active practice amongst us 
who have not been habitual violators of the law. 

The Supreme Court of Illinois has recently decided a champertous 
contract void. Itis true that the contract considered by the court in that 
case (Thompson vy. Reynolds), differed from the one at bar, in that it 
provided that all expenses of litigation should be borne by the attorneys, 
and it was therefore champertous according to Blackstone’s definition, 
while the contract before us was not. But the views expressed in Hli- 


nois are irreconcilable with those upon which this opinion is based, The 
diana, and of other 


same may be suid of the case of Scohey v. Ross, 13 
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decisions in Kentucky and elsewhere. It is because of the conflict of 
authority on the subject, that we have gone somewhat more at length 
into the question than was perhaps necessary ; though not more so than 
the importance of the principles involved seems to demand. 

We are of opinion that the circuit court erred in sustaining the de- 
murrer to the petition of plaintiffs, and the judgment of the circuit court 
is reversed and the cause remanded, to be proceeded with in accordance 
with this opinion. The other judges concur. 





Power of Merchants’ Exchange to Compel Members 
to Submit to Arbitration. 


STATE EX REL. KENNEDY v. UNION MERCHANTS’ EX- 
CHANGE, ET AL. 


Saint Louis Court of Appeals, April, 1876. 


Hon. Toomas T. Gantt, 

“ Epwarp A. Lewis, Judges. 

“ Rospert A. BAKEWELL, 

1. Case in Judgment.—A by-law of the Union Merchants’ Exchange of 
Saint Louis which pel bers to submit all their business contr »versies 
to arbitration, and requires them to comply with the awards of the arbitrators, 
on pain of suspension or expulsion, is unreasonable and hence void. 





Argument1. A by-law will not be set aside, as unreasonable, if there is any 
= of opinion in the matter; its unreasonableness must be demonstrably 
shown. 


Argument 2. A by-law, made in pursuance of an express power in the char- 
ter to make such laws, is void, if contrary to the common law, or to a legal en- 
actment. 


Appeal from Circuit Court of St. Louis county. The material facts 
in the case are stated in the opinion. 

James O. Broadhead and Broadhead § Overall, for Union Merchants’ 
Exchange, appellants ; Marshall § Barclay, for respondent. 

BAKEWELL, Judge, delivered the opinion of the court. 

This is a proceeding by mandamus to compel the ap 
state the relator as a member of the Union Merchants’ E 

uis. 

It appears that relator is a general provision and commission mer- 
chant of St. Louis; that defendant, the Union Merchants’ Exchange, is 
an incorporated institution, of which the other defendants are directors ; 
that the exchange is an incorporated institution, of which the other de- 
fendants are directors ; that the exchange numbers among its members 
over one thousand merchants and business men of St. Louis, and occupies 
commodious rooms in which these merchants daily meet to trade, and 
where, at the common cost of the members, and for their exclusive bene- 
fit, they daily receive trade reports from the chief commercial centres 
of the ‘vest; that this exchange is the business mart of St. Louis, and 
owns valuable personal property in which all the members have a 
vested interest; that relator became a member of said exchange on 
18th day of July, 1871, and has, up to the time of the alleged wrong 
complained of 4 him, remained so; and that on 17th July, 1874, he 
was suspended from membership by the directors, and has since that 
date been denied access to the floor of the exchange, and deprived of all 
the benefits of membership. 

These facts are set up in the petition, and are not denied in the return 
to the writ. An alternative writ was issued; and, in their second 
amended return to this writ, the appellants set up that, prior to their 
incorporation, the Union Merchants’ Exchange had long existed as an 
association of merchants of St. Louis, with rules, regulations and by- 
laws to which members were required to assent; that, by its charter, it 
has power to make such rules and regulations as may be proper and 
needful, and possesses all other general powers incident to corporations 
and not inconsistent with the laws of Missouri and of the United States; 
that, by said chartr, the then existing rules, regulations and by-laws are 
declared the rules of the corporation until regularly repealed or changed ; 
that the by-laws and regulations now in existence were legally enacted 
in accordance with the charter, and were in force when plaintiff’s relator 
was admitted as a member; and that he —_— to be admitted subject 
to the existing rules and by-laws, of which he had full knowledge, and 
was admitted subject to these rules; and that he has knowingly and de- 
liberately violated these rules, and been lawfully suspended in accord- 
ance with the by-laws for this violation of the laws of the association. 
That he has, by the by-laws, a legal right to apply to be reinstated in 
his rights as a member, and has neglected to do so. This is a mere out- 
line of the substantial features of thé return to the writ. It is not 
necessary, for the purposes of this opinion, to set it out in detail nor to 
refer to any technical objections made to it in the demurrer filed by the 
relator of plaintiff. The demurrer was sustained, and a peremptory 
writ ordered; and a motion for a new trial and rehearing having been 
overruled, the cause is brought before us by appeal. 

The by-laws of the Union Merchants’ Exchange are set out in full in 
the return ; and the offence committed by relator, for which he was sus- 
ear was a refusal to comply with an award of arbitrators, to which 

had, in accordance with the by-laws, agreed in writing to submit. 

If the by-laws violated were not reasonable, they can not be enforced. 
If, then, ‘this point must be decided against the appellant, it will not be 
necessary to r the many other questions presented for our con- 


llants to rein- 
xchange of St. 


. tration as recorded on the books of the exchange. 





sideration in the very carefully-prepared briefs submitted by the counsel 
on either side. 
The by-laws in question are as follows: 


“RULE VI. 
** ARBITRATIONS. 


“Section 1. It shall be the duty of the committee on arbitration to 
investigate and decide all disputes or difficulties of a financial, mer- 
cantile, or commercial character which may be submitted to it. It shall 
have the right to summon witnesses, through the secretary, and any 
member, or employee of a member, refusing to appear or testify under 
oath as a witness, when so summoned, may be reported by the chair- 
man of the committee to the board of directors, and any member so 
refusing may be suspended or expelled; and such employee may be re- 
fused ‘iusiasion to the exchange, if so determined by a vote of two-thirds 
of the members of the board present. 

“Sec. 2. It shall be the duty of the committee of appeals to review 
such decisions of the committee of arbitration as may demurred to 
or appealed from and formally brought before it, and to confirm, modify, 
amend, or annul such decisions; or it may render such final decision 
therein as may seem just, or it may remand the case to the committee 
of arbitration, if, in the judgment of the committee of appeals, a just 
determination requires it to be done. It shall take no new testimony, 
but shall confine itself to the testimony taken by the committee of arbi- 
The parties to a case 
may, however, appear before the committee and make an argument 
based on the testimony as recorded, or, if a new trial is desired, may 
make statements under oath, as to the nature of the new evidence to be 

roduced, and if, in the judgment of the committee, a right and just 

etermination requires a re-hearing of the case, it may allow the same, 
and remand the case to the committee of arbitration for a new trial, but 
the final decision of the committee of appeals shall be based solely on 
the record taken before the committee of arbitration. 

“Sec. 3. A majority of the five members of the committee of arbi- 
tration serving at the time, and a majority of the whole committee of 
appeals, shall constitute a quorum of the respective committees for the 
—_ of business, ind a majority decision of such quorum shall 

valid. 

“Sec. 4. The awards of the committee of arbitration may be ap- 
pealed from and the case carried to the committee of appeals for its 
revision ; provided notice of such appeal shall be given to the secretary, 
in writing, within ten days after the award of the former committee 
shall have been delivered to the parties concerned, and on payment of 
the fees and costs of the arbitration. 

“Sec. 5. The committee of arbitration and the committee of appeals 
shall render their awards, in writing, to the parties in controversy, 
through the secretary of the exchange, within one week after their de- 
cision shall have been made; such awards shall be signed by the arbi- 
trators, and attested by the secretary as witness, and have affixed thereto 
the seal of the exchange. The official record of the decisions and awards 
of these committees muy be inspected by any member of the associa- 
tion upon application to the secretary. 

“Sec. 6. When, from absence or disqualification of its regular mem- 
bers, a quorum of either the committee of arbitration or appeals can 
not be had, the contending parties shal! be allowed to fill vacancies with 
any member or members of the exchange willing to serve (not being of 
the other committee) on whom they may agree; or, if the parties in 
dispute are unwilling to submit their case to the committee of arbitra- 
tion, they may choose three or more members, not exceeding five (will- 
ing to serve, and not being of the committee of supe), upon whom 
they may agree, such agreement in either case to be communicated to 
the secretary in writing, signed by all the parties in controversy. Com- 
mittees so formed shall be governed by the same rules, and their decision 
shall have the same effect, as if decided upon by the regularly elected 
committees. 

“Sec. 7. All disputes, differences, or disagreements of a financial, 
mercantile or commercial character, among members, must be sub- 
mitted to the committee of arbitration for adjustment, and any mem- 
ber who shall commence an action at law against another member in 
regular standing (unless by agreement between them) for any such dis- 
pute, difference, or disagreement, before he shall have offered to arbitrate 
the same, and the arbitration has been refused, shall be liable to suspen- 
sion or expulsion, as the directors may determine; but if arbitration 
shall have been proposed and refused, then an action or actions at law 
may be commenced, and the member failing or refusing to arbitrate 
may be suspended or expelled, as the board of directors may determine; 
—s however, that in any case either party may appear before the 

ard of directors, and, upon notice to the + Mes party, the directors 
may order that an arbitration shall not be required, and upon such de- 
termination suits may be commenced by either party. 

‘Sec. 8. In all cases where there is manifest danger of loss by the de- 
lay attendant upon an arbitration, any member may bring a suit at law 
to secure his claim by legal process, and nothing in the foregoing rules 
shall prevent immediate suit to prevent such loss. 

“Src. 9. Any member desiring to submit a matter in controversy to 
the committee of arbitration, shall file with the secretary his complaint, 
stating therein the causes of action, and the demands claimed. copy 
of such complaint shall be served by the secretary on the opposite party, 
and if the party complained against shall fail to make answer in writing, 
to such complaint within six days after service of copy thereof as alore- 
said, he shalt be deemed to have refused, and to have incurred the pen- 
alties of refusal to join in submission to arbitration. Within the six days 








May 5, 1876.) 


CENTRAL LAW JOURNAL. 


291 





named all parties to the arbitration shall appear before the secretary and 
sign the articles of agreement, which shall be as follows : 
‘Tus ARTICLE OF AGREEMENT made and entered into this the....... 
y , A. D. eighteen hundred and , WITNESSES : 
* That, Whereas, differences and controversies are now existing and 


pending between............-.++. ENO WIN cence se pubecess « ; 

‘ Now, therefore, we, the undersigned,.............. do hereby mu- 
tually agree to submit the said difference and controversy to the arbit- 
rament and decision of..... ...2.ccccccsccces , they being the present 


committee of arbitration of the Union Merchants’ Exchange of the city 
of St. Louis, or a quorum of them, with the right of appeal on the part 
of either of the above-named parties to the committee of Appeals, ac- 
cording to the rules and regulations of said Unien Merchants’ Exchange; 
and we do further authorize and empower the said committee of arbi- 
tration, or a quorum of them, or, in case of appeals, the said commit- 
tee of appeals, or a quorum of them, to arbitrate, award, adjust, and 
——- the differences now existing between us in the matter afore- 
said. 

‘And we do further covenant and agree, thut the award to be made, as 
aforesaid, by the said committee of arbitration, or in case of appeal by 
the said committee of appeals, shall, in all things by us and each of us 
respectively, be well and faithfully performed ; that we will stand to, abide 
by, and fulfill the same, and that we will pay whatever sum of money 
may be awarded, as aforesaid. 

‘And further, that we will abide by all the rules and regulations of 
said Union Merchants’ Exchange in relation to arbitration. . 

‘And we do further agree, that the awards of the arbitrators, as afore- 
said. whether made by the committee of arbitration or the committee of 
appeals, if made in writing and signed by the arbitrators and attested by 
the secretary of the said Union Merchants’ Exchange, and have affixed 
thereto the seal of the exchange, may be entered on the records of the 
Cireuit Court of St. Louis County, and that judgment may be had 
thereon in accordance with the terms thereof, and in pursuance of the 
provisions of the statute law of the state in cases of arbitration under 
said statute. 

‘ Witness our hands and seals this 
‘In presence of :’ 
“Sec. 10. In all cases decided by the committee of appeals, either 
wed thereto, who shall not have asked for a new trial therein shall 
ave the right, within ten days after receiving proper notice of the 
award or decision, to appear before the committee and file a bill of ex- 
ceptions to the award or decision, setting forth his reasons for a new 
trial, and the committee may, in their discretion, confirm their previous 
award, or remand the case to the committee of arbitration for a new 
trial. When anew trial so asked is refused, the decision and award 
shall be final and binding. 

“Sxc. 11. The committees of arbitration and appeals shall be gov- 
erned and conduct all cases in conformity with the statutes of the state 
of Missouri concerning arbitrations, as near as may be. Trifling and un- 
important matters shall not be entertained by the committee of arbitra- 

ion. 
. . * o> o> oe 2 @ @ 

“Sec. 15. If either or both parties in controversy fail to appear at the 
time set for the trial, or request a postponement, the party or parties de- 
linquent'may (if the cuse is postponed) be fined by, and for the use of, 
the committee, any sum at their option, not exceeding over one-half the 
regular fees in the case. The committee, however, may require that 
the trial shall take place. 

0° ee Ee 


ge eighteen hundred 


* * * * 


* * * * * * * * 


“Src. 17. Any member or members against whom an award is made 
shall comply with the same within fifteen days after notice thereof, unless 
an appeal shall have been made or a new trial shall have been applied 
for and granted under the rules ; and in case of a final award by the com- 
mittee of appeals, the same shall be complied with within five days 
after notice thereof; and in case of the failure of either party to comply 
with this rule, the president of the exchange shall, at the request of the 
party or parties aggrieved, deliver to said party or parties the arbitra- 
tion agreement for their use and benefit, the party or parties receiving 
said agreement, paying at the time the costs of the arbitration and ap- 
peals then unpaid. 

“Sec. 18. Either party to a case may demand that the evidence, state- 
ments and proceedings shall be reported by short-hand, provided the 
said party will provide a short-hand reporter at his own expense ; or 
the committee of arbitration may require that it shall be so reported, 
and may award the expense thereof against either party, or apportion 
it between all the parties to the case. 

“Sec. 19. Either party to an arbitration may, before the trial com- 
mences. and after having notified the opposite party of his intention, 
apply to the committee before which it is pending for leave to be repre- 
sented by an attorney or legal adviser ; and if permission shall be granted 
therefor, then either or both parties may be so represented in the trial 
of the case. 

“Sc. 20. In case of arbitration between resident and non-resident 
members, the president may, at the request of the resident member, re- 
quire the non-resident member to give a guod and sufficient bond to 
cover any award that may be made in the case submitted. ” 

The law is not op osed to arbitration. On the contrary, it is said to 
be the policy of the law to encou these domestic tribunals, although 
they may, if they choose, disregard the rules of law in their decisions. 
Indeed, it is probably the very fact that they are not bound by legal 
rules, nor by the principles of that equity which follows the law, more 
than anything else, that has led the courts to say that arbitration is 





looked upon with favor. This was first said when the law as to the in- 
troduction of evidence excluded as witnesses, not only the parties them- 
selves, but every person having any interest, though remote, in the mat- 
ter in controversy; so that it must have been felt that, in many cases, 
justice was promoted by a submission to a tribunal which could get at 
facts that the courts could not regard. In many cases the rules of 
law and the inflexible principles of equity, which can not be made to 
bend to meet the hardship of each particular case, must necessarily work 
injury, and wrong to individuals, and when swmmum jus is summa inju- 
ria, it is well enough that the parties should agree to resort to a tribu- 
nal which will do a rude and untaught justice between man and man, in 
consonance with all the facts and surroundings of a eed case. But 
though the law encourages this reference to a tribunal of the choice of the 
parties, which relieves the courts of a burden and the public of a heavy 
expense, and which sometimes can do and does a right that the courts 
can not, it will not have persons coerced into waiving their strict rights 
if they chouse to insist upon them. Every citizen has a right to the pro- 
tection of the equal laws, and to all the security against irremediable in- 
justice which the wisdom of centuries has provided in those traditional 
rules or legislative enactments that govern proceedings in courts of jus- 
tice. Is it not, then, a fatal objection to the by-laws of the Union Mer- 
chants’ Exchange on the subject of arbitration, that they compel every 
respectable merchant of the city, on the pain of losing caste, and being 
deprived of means essential to the carrying on of business on equa 
terms, to submit every controversy arising in the course of trade to a 
tribunal which is not bound by legal rules, and which may, if it so 
choose, utterly disregard, in forming its decision, every ruling of the 
courts and every legislative enactment? 

To set aside a by-law, there must be no equipoise of opinion in the 
matter ; its unreasonableness should be demonstrably shown. 

Against an erroneous decision of arbitrators, there is no remedy what-’ 

ever. It is settled, both in England and in this country, that the reason- 
ableness or unreasonableness of an award does not affect its validity, 
so that there be no misbehavior or corruption in the arbitrators. Though 
property which the law of distributions clearly gives to five be distrib- 
uted to two, if it only appear that the arbitrators intended to disregard 
the law, the courts can not relieve. Ainsley v. Goff, Ryd. 254. The 
greatest chancellors have uniformly held as a binding rule that the only 
ground to impeach an award was corruption or gross misbehavior of the 
arbitrators, such as refusing to hear the witnesses on one side, or taking 
evidence with notice only to one party; or gross mistake—as to which 
the rule is so vague as to be no protection whutever. The question was 
early examined in this country, and the rule laid down by Chancellor 
Kent in Underbilt v. Van Cortlandt, 2 Johns. Ch. 339, has been gener- 
ally adopted throughout the United States, and is the law in Missouri. 
Where it is sought to vacate an award under our statutes, it is not suffi- 
cient to show that the arbitrators erred in jndgment either as to law or 
fact ; partiality or corruption must be shown. 13 Mo. 104; 18 Mo. 346; 
27 Mo. 275; 37 Mo. 445. 
By-laws prohibiting the members of a municipal corporation from 
pursuing their legal remedies beyond the jurisdiction of the corporation 
are void, since no power less than that of the legislature can deprive the 
subject or citizen of his right to legal redress. Player-v. Archer, 1 Sid. 
121; Ballard v. Burnett, 2 Burr, 778. 

Middleton’s case (Dyer, 332, 6.) was in the 16th year of Queen Eliza- 
beth, and it is this: Middleton, « citizen and haberdasher of London, 
sued one Osborne, another citizen, and lately his journeyman, in debt on 
bond and was condemned; for which suit, and because he would not 
stand to the arbitrament, and order of one Sir Lionel Ducket and Sir Row- 
land Howard, knights aldermen of said city, Middleton was disfran- 
chised ; upon which he sued for remedy in the Queen’s Bench to be 
restored to his freedom again. He was restored. A by-law in total 
restraint of one’s right is bad. Comyn’s Dig. 309. Neither would a 
legislative grant in the charter of permission to make such by-laws 
avail. A by-law made in pursuance of an express power to make such 
laws, if contrary to the common law or to a legal enactment, is void. 
Every by-law must be reasonable and lawful. 8 Pick, 96; Dunham v. 
Rochester, 5 Cowan, 462; Com. Dig., By-Law B. 

In view of the character and objects of this corporation, and the man- 
ifest inconvenience to which every trader must necessarily be subject 
who is not permitted to join, or is expelled from the chief mart of com- 
merce in the place of which he is « citizen and a trader, we think a by- 
law compelling the members of the Union Merchants’ Exchange to 
submit their controversies to arbitration on pain of suspension or expul- 
sion is unreasonable in the legal and technical sense of that term, and 
that it can not be sustained. 

We are, therefore, of opinion that the circuit court committed no 
error in sustaining the demurrer to the return in this case. 

The judgment of the circuit court is affirmed. The other judges 
concur. 





—TueE latest phase of the Beecher case is the proposal of Mr. “‘ Mutual” 
Moulton, that the parties shall go to trial before the court of law in the 
case now pending, on the single issue that Mr. Beecher committed per- 
jury in procuring Moulton’s indictment for libel—a!l trivial objections 
to be waived, and all witnesses admitted, and the jury to be chosen 
either by ex-President Woolsey or Mr. George C. Robinson, one of Mr. 
Beecher’s deacons. If this tribunal is not satisfactory, Mr. Moulton 
suggests either three referees, one to be named by each party, and a 
third by these two; or twelve men, selected by Mr. Thomas G. Shear- 
man and Mr. Edward Beecher, and six by two persons named by Moul- 
ton, the majority to render the verdict. 
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Criminal Procedure— Remission of Indictment from 
United States District to Circuit Court—Errors of 
Form. 


UNITED STATES v. McKEE. 


United States Circuit Court, Eastern Distrie of Missouri, April 26, 
1876. 


Before Hon. Joun F. Ditton, Circuit Judge, and Hon. SamvuEL TREAT, 
District Judge. 


1. Remission of Indictment from District to Circuit Court—What 
Record to be transmitted— py of Indictment—Revised Statutes, 
Section 1,037 Construed—Arrest of Ju: nt.—The legislation of Con - 

8 (Rev. Stat. Sec. 1,037), authorizing the district court, by order entered on 

ts minutes, to remit any indictment pending therein to the circuit court, does 

not require that the clerk of the district court shall transmit the original indict- 

seat. but an examplification of the record, including a certified copy of the in- 
ictment. 


2. Errors of Form—Revised Statutes, Section 1,025 Construed.— 
Where a record copy of the indictment was transmitted to the circuit court, to 
which no objection was made by the defendant, who pleaded thereto, and went 
to trial thereon and was convicted, the original indictment remaining on the 
filles of the district court, it was held that even if the original indictment, in- 
stead of a copy, should have been sent, this was waived by the defendant, and 
under the remedial provisions of thestatute (Rev. Stat. Sec. 1, 025) ,the defend- 
ant not having been prejudiced, was not entitled to have the judgment arrested. 


From the transcript, which has been remitted to the circuit court by 
the District Court of the United States for the Eastern District of Mis- 
souri, it appears that at the November term, 1875, of the said district 
court, a grand jury found and returned an indictment against the de- 
fendant, which charged him with having conspired with certain individ- 
uals tu defraud the United States of the tax on certain distilled spirits 
thereafter to be manufactured at designated distilleries, situated in the 
city of St. Louis. 

‘o this indictment—having been arrested upon capias—the defendent 
was arraigned in the district court, entered his plea of not guilty, and 
was admitted to bail under a recognizance taken in open court. 

At the same term of the district court, on motion of the attorney of 
the United States, it was ordered, by a proper entry upon the minutes, 
that the indictment be remitted to the adjourned September term of the 
circuit court, which was to convene on the 4th day of January, 1876, 
and that the defendant appear at said adjourned term on said day and 
answer said indictment and all orders touching the same which might be 
made by said circuit court. 

The order, as entered of record in the district court and duly certified 
to the circuit court, is in the following words: 

“This day comes the United States, by the district attorney, and on 
the motion of said attorney it is ordered that the indictment in this 
cause be and hereby is remitted to the next adjourned term and session 
of the Circuit Court of the United States in and for the Eastern District 
of Missouri, to be begun and holden at the city of St. Louis, in said 
Eastern District of Missouri, on the first Tuesday, the 4th day of January 
next, A. D. 1876, for proceedings thereon according to law. And it is 
further ordered that the said defendant, Wm. McKee, be and appear at 
and before said circuit court on the said 4th day of January next, to 
answer to the charges as contained in the said indictment herein against 
him, and obey any and all the orders that may be made by said circuit 
court, in relation to said indictment during the pending of the same, in 
obedience to the recognizance heretofore entered into by him herein.” 

In obedience to this order, the clerk of the district court certified 
under seal and remitted to the circuit court a true transcript of the 
record and proceedings in the case, to which was appended the follow- 
ing certificate : H 

“T, Joseph H. Clark, clerk of the District Court of the United States, 
in and for the Eastern District of Missouri, do hereby certify the writ- 
ings hereto annexed to be a true transcript of the indictment, capias and 
return on same and of the proceedings had in case No. 919, A. D. 1875, 
of the United States, plaintiff, against William McKee, defendant, us 
fully as the same remain on file and of record in said case in my office.” 

his transcript of the record was duly filed in the circuit court. At 
the adjourned term (January, 1876), the defendant appeared in the cir- 
cuit court and withdrew the plea of not guilty, and by leave of court 
demurred to the indictment, and the demurrer having been overruled, 
he thereupon again pleaded not guilty, and was tried by a jury, which 
returned a verdict of guilty. A motion for a new trial was made and 
overruled, and now the defendant moves in arrest of judgment and to 
dismiss on the ground.— 

First—That there is no indictment against the defendant pending in 
the circuit court. 

Second—That the circuit court has no jurisdiction of the case. 

Third—That the defendant was not tried on the original indictment, 
but on alleged copy thereof. 

The original indictment was not transmitted by the clerk of the dis- 
trict court to this court, but a certified copy thereof; the original indict- 
ment and original rs all the time remaining in the district court. 
The objection that the original indictment, and not a copy thereof, should 
have been remitted to the circuit court was not made or suggested until 
after the trial and verdict. 

The order of remission was made under Revised Statutes, section 
1037, which provides that “whenever the district attorney deems i 





necessary any circuit court may, by order entered on its minutes, re- 
mit any indictment pending therein to the next session of the district 
court of the same district where the offence charged in the indictment 
is cognizable by the said district court; and, in like manner, any dis- 
trict court may remit to the next session of the circuit court of the same 
district any indictment pending in said district court, and such remission 
shall carry with it all recognizances, processes and proceedin ending 
in the case in the court from which the remission is made, and the court 
to which such remission is made shall, after the order of remission is 
filed therein, act in the case as if the indictment and all other proceed- 
ings in the same had been originated in said court. 

David P. Dyer, United States attorney; James O. Broadhead and 
— Eaton, special United States assistant attorneys, for the United 

tates. 
frum & Madill, Henry A. Clover, D. W. Voorhees, Wm. M. Hatch for 
the defendant. - 

DILtoy, circuit judge, Treat, J., concurring. 

The objection relied on is that the circuit court acquired no jurisdic- 
tion over the defendant and the case, because, under the order of the 
district court remitting the indictment, the original indictment was 
never transmitted to this court, but only a certified copy thereof. It is 
also contended by the defendant that if the presence of the original in- 
dictment is not a jurisdictional requisite, yet, inasmuch as the statute 
contemplates that the defendant shall be tried upon the original and not 
upon a copy, he has not been legally convicted, and judgment should be 
arrested. Both of these objections fall, if the statute does not require 
the original indictment to be transmitted with the rest of the record 
and the order of remission. 

When the question, which is new, and has never been decided, was 
first started, it occurred to us that the language of the statute (Rev. 
Stats., sec. 1,037) viewed in connection with the statutes as to the re- 
moval of causes from state to the federal courts, contemplated that the 
indictment, that is the original indictment, and all recognizances, pro- 
cesses and papers—in a word, the original files—should be transmitted 
to the court to which the case is sent. Subsequent reflection and exam- 
ination have satisfied us that the language of the section taken t.gether 
shows that it was the purpose of Congress to authorize the transfer 
from one court to the other—if a criminal case, of the whole case and 
all the proceedings in the same—and this is the burden and object of 
the statute, and not the particular form in which the record of the one 
court is to be sent to the other. 

The case originated in the district court. The indictment and other 
proceedings thereon were part of the records of that court. An indict- 
ment, when found by a grand-jury and pponion to and received by the 
court, passes into and becomes part of the records of the court. Bishop 
Crim. Ficeed. 2d ed. sec. 36 ; State v. Gibbons, 1 Southard, 40. 

The indictment being the original accusation of the grand-jury, and a 

art of the records of the court to which it is presented, the indictment 
itself is always before the court, and in that court it is perhaps (under 
the practice in this country) the best evidence of its existence and con- 
tents. But in other courts the practice and law is settled that the exist- 
ence of an indictment and its contents may be shown by exemplification 
of the record of the court in which itis found, and it is not necessary, if, 
indeed,competent, to produce the original indictment. Porter v. Cooper, 
6 Car. and Payne, 354; Rex v. Smith, 8 Barn. ard Cres. 341; Bishop v. 
The State, 30 Ala. 834; Roscoe, Crim. Ev. (7 Am. Ed.) 165; Harrall v. 
The State, 26 Ala. 52; Mayor v. The State, 2 Sneed, Tenn. 11; Vail 
v. Smith, 4 Cowen, 71; 1 Greenl. Ev. sec. 502. 

And in England it is settled that the finding of an indictment in an- 
cther court can not be proved by the production of the original by the 
clerk of the court in which it is found, but it must be proved by a re-~ 
cord regularly drawn up containing a copyof it. Rex v. Smith, 8 Barn. 
and Cres. 341; Roscoe, Crim. Ev. (7 Am. Ed.) 165. 

In England indictments found in inferior jurisdictions may be removed, 
with all the proceedings thereon, at any time before trial, into the 
King’s Bench, to have their validity determined, and to prevent a par- 
tial and insufficient trial in the court below. 4 Blacks. Com. 320, 321; 
1 Chitty Crim. Law, 371 et seq. 

The English books always speak of the ‘‘ removal of the indictment,” 
and the “delivery of the indictment ”’ to the higher court, but in point 
of fact the original indictment remains in the court in which it is found, 
and only the record of it and the proceedings of record touching it, are 
sent to the higher court. 

The removal is effected by the writ of certiorari which issues out of the 
King’s Bench, directed to the judges or officers of the inferior court in 
which the indictment is pending, and commands them to certify “all and 
singular the said indictment,” etc. 1 Chitty Crim. Law, 387. Notwith- 
standing the command of the writ is to certify the indictment, the writ 
is executed by transmitting ‘‘ the record of the indictment” and the other 

roceedings of record thereon—and not the original indictment. 1 Chitty 

rim. Law, 394; Ib. 334, where it is expressly said that the ‘copy of 
the indictment” is transmitted to the superior court. In the State v. 
Gibbons, 1 Southard, (N. J.) 40, 44, the original indictment was sent to 
the supreme court and it was held to be impruper and insufficient. The 
chief justice observed : 

““ When the d-jury return into court and present an indictment, 
an entry is made in the minutes of such presentment, stating against 
whom the same is, and for what crime ; and then the indictment itself 
passes to the files of the court, there to remain until it becomes nec- 
essary to make up the record * * * and then to be affiled among 
the rolls.” 

“In all cases where a certiorari is presented, whether before or after 
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lea pleaded, it is essential that the proceedings, so faras they have gone, 
enrolled, and that that roll, and nothing else, be certified to the upper 
court.” 


The removal of a criminal case in England after bill of indictment | cular \ 
| times, and where the offence is a misdemeanor, in which rights technical 


found by certiorari, from an inferior to a superior criminal jurisdiction 
for trial by jury and judgment, is quite analogous to the remission pro- 
vided for by the statutes of the United States from one of its courts to 
another. The English books invariably speak of the “ removal of*in- 
dictments ”’ by certiorari, (see 1 Chitty Cr. oe chap. 10, p. 371), when 
in fact the removal is not of the original, but of the record duly certi- 
fied, which includes a copy of the indictment. The command of the 
writ is to “send the indictment,” which is obeyed by sending the record 
of the indictment. The trial is had upon the copy or record thus re- 
turned. So, when one statute provides for the remission of the indict- 
ment, it may well be construed to mean an exemplified copy or record 
of the indictment to be sent with the other records pertaining to the 
case. It is just as important, or as little important that the original bill 
of indictment found at the sessions should be in the King’s Bench for 
the trial of the defendant thereon by a jury, as that it should be in the 
federal court to which a criminal case has been sent by the court to 
which the indictment was originally presented. -It is essential to the ju- 
risdiction of the district court that the indictment should have been pre- 
sented to it by a grand-jury empaneled in that court, and these facts 
ought to appear of record therein. If that court acquired no jurisdic- 
tion before the order remitting the indictment, the circuit court could 
acquire none in consequence of the filing of the order of remission. . 

ndeubtedly, all the record relating to the case remitted, including 
recognizance taken in open court, and entered of record, and all pro- 
ceedings of record must be transmitted to the court to which the remis- 
sion is ordered, as well us the indictment. All these other facts of record 
must go by exemplication or certified copy, and if so, why not in the 
same manner the indictment and process? 

This is the usual way of transmitting or sending the record in a case 
form one court to another ; and the practice contended for by the de- 
fendant of sending away the originals, would compel the court in which 
the indictment was found, to part with its records and leave them in- 
complete. And the books show that unless the statute requires the 
original papers to be sent, the practice is to send exemplifications or cer- 
tified copies. 

Very little aid is to be had from the decisions of the state courts con- 
struing special statutes on the subject of changes of venue in criminal 
eases. They all concur in holding that when the statute authorizes the 
trial to be had upon the record copy of the indictment, instead of the 
original, this may be done. Harrall v. The State, 26 Ala. 52; Mayor v. 
The State, 2 Sneed, Tenn. 11: Bishop v. The State, 30 Ala. 34; Rey- 
nolds v. The State, 11 Texas, 120; Ruby v. The State, 7 Mo. 206 ; Bram- 
lette v. The State, 31 Ala. 376. 

Whether the defendant may be tried or sentenced upon a copy of a 
lost indictment, is not a question before us, and in respect of which there 
may be doubt under the decisions, unless it is a copy of record. Gana- 
way v. The State, 22 Ala. 722; Bradshaw’s Case, 16 Gratt. Va. 507; 
Mount v. The State, 14 Ohio, 295; Ruby v. The State, 7 Mo. 206; 1 
Bish. Crim. Procedure, 2d ed. sec. 1,215, and cases cited. 

In the case of Browning v. The State, 30 Miss. 656, it was urged that 
the court erred in forcing the prisoner to trial on a copy of the indict- 
ment, instead of the original. He was indicted in one county, and the 
venue was changed to another county. In a change of venue in civil 
cases, the statute directed that the original papers be transmitted, but 
the statute in criminal cases made no provision on the subject. The 
clerk transmitted a certified copy of all the orders, etc., including a copy 
of the indictment, and it was held that the defendant was properly tried 
thereon. The court remarked that unless authority to transmit the 
original papers ‘is conferred by the legislature, it would be clearly ille- 
gal for the clerks of the circuit courts to part with the original papers or 
records pertaining to a presecution therein pending. 

“‘ All that a clerk could do in such cases—and we must infer that it 
was all the legislature intended to be done—is to transmit a perfect tran- 
script of all the original papers in the cause, the minutes or records of 
the court containing the orders, and the proceedings of the court in re- 
lation to the same, properly certified.” 

In Shoemaker v. The State, 12 Ohio, 43, 51, the statute in terms re- 
quired the “ original indictment” to be transmitted where the prisoner 
elected to be tried in the supreme court. 

(our judgment is that there is no positive requirement in the statute, 
(Rev. Statutes,sec. 1,037),that the original indictment should be sent ; that 
like the other proceedings in the case, the indictment is part of the re- 
cord of the cause, and that it was properly certified as such to the cir- 
cuit court, and that on the filing of the same with the order of remission, 
that court had jurisdiction to try the defendant on the indictment and re- 
cord thus certified and filed. 

But suppose we are mistaken in the view that the statute authorizes 
or requires the copy, instead of the original indictment, to be sent, does 
it follow the court acquired no jurisdiction? A certified copy was sent. 
It is not suggested that it was not a fuithful copy, word for word. The 
defendant treated the exemplified or record copy, as the indictment. He 
demurred to it and went t» trial uponit. He made no objection to it. 
If he had been acquitted, it would certainly have been severe to have 
applied to him the doctrine his counsel now maintain to be correct, 
namely, that the whole proceeding was coram non judice and void, be- 
cause the court had no jurisdiction, and hence he would be liable to be 
aguin tried. 

It is indisputable that the defendant has suffered no prejudice in fact, 
because he was tried upon the certified copy instead of the original. 


| of the law, might be the more fully seen. 





Having treated the record copy throughout as equivalent to the original, 
the defendant must be taken to have waived the right, if it exists, to a 
trial upon the original indictment, when he fails to make the objection 
until after verdict. The cases are numerous, particularly in modern 


in their character, and where no prejudice has resulted, have been con- 
sidered as waived. 

Ruby v. The State, 7 Mo. 206; Major v. The State, 2 Sneed, Tenn. 
11; Shaw v. The State, 18 Ala. 547; Patterson v. The United States, 2 
Wheat. 221; 1 Bish. Crim. Procedure, sees. 117, 118, 125. 

Inasmuch as it is not claimed that the exemplification of the indict- 
ment on which the defendant was tried, is in any respect variant from 
the original, on file in the district court, we have the means of a positive 
assurance that there has been, and could be, no prejudice to the defend- 
ant, because the trial was upon the one instead of the other. Thus the 
case, in any view which can be taken of it, comes within the remedial 
provisions of section 1,025 of the Revised Statutes : 

“No indictment found and presented by a grand-jury in any district 
or circuit or other court of the United States, shall be deemed insuffi- 
cient, nor shall the trial, judgment, or other proceedings thereon, be af- 
fected by reason of any defect or impertection in matter of form only, 
which shall not tend to prejudice the defendant.” 

The motions in arrest and to dismiss are overruled. 


NOTE.—After the reading of this opinion, Judge Dillon proceeded to 
pronounce sentence as follows: 

The defendant has been indicted under this section, 5,440, of the Re- 
vised Statutes : 

“‘If two or more persons conspire either to commit any offence against 
the United States, or to defraud the United States in any manner or for 
any purpose, and one or more of such parties do any act to effect the 
object of the conspiracy, all the parties to such conspiracy shall be 
liable to a penalty of not less than $1,000 and not more than $10,000, 
and to imprisonment not more than two years.” 

“If the circumstances connected with this trial were not so fresh in the 
public mind, it would be a fitting occasion to review them briefly, in 
order that the views which guide the court in the punishment, which, in 
the exercise of its duty, it becomes necessary to pronounce as ministers 
It will be observed that 
within certain limits the statute gives to the court a discretion as to the 
amount of punishment. It would have relieved both of us of a great 
deal of responsibility if the statute itself had fixed, and in unvarying 
terms defined, the amount of punishment; but, the statute, doubtless 
for wise reasons, has fixed limits within which the discretion of the 
court may range and adjust according to its own judgment and view, as 
best it may, the punishinent which seems, under all the circumstances, 
the best fitted to a particular case. 

‘“We have a discretion to fix a pecuniary penalty to be paid in the sum 
of $10,000. There is a discretion also as to the place of imprisonment, 
the language of the statute being—“and to imprisonment not more 
than two years,” this particular statute not stating where, whether in 
the county jail or in the penitentiary of the state that imprisonment 
shall be had. 

“ If we should consider only the magnitude of the alleged fraud in these 
cases, if we should consider that only,—for we must assume in pro- 
nouncing judgment that the verdict of the jury is true,—it would lead the 
court to pronounce the highest penalty, and the severest punishment; 
but when we consider that certainty, rather than severity of punishment 
has been shown by the history of of criminal laws and jurisprudence in 
all countries to conduce to the most efficient administration of criminal 
law; that the object of judicial sentence is not primarily, if at all, to 
punish the offender, except as far as this is necessary to the protection of 
society; that there is also a civil liability for these frauds in actions on 
bonds or in an action, as at common law, to the full extent, or to the 
full extent of the parties’ ability to respond to them as a criminal 
responsibility, and that these penal provisions are largely intended to 
aid this civil responsibility and to prevent these frauds, and become the 
instrument of reimbursing the government; that there is a distinction 
taken in the statute—and one which I may remark also exists in reason 
and in the nature of things between official offenders and those who 
have occupied no official positions, broken no official oaths and betrayed 
no official trusts—these are circumstances, on the other hand, to be con- 
sidered in mitigation in affixing the amount of punishment, and they 
have been considered. 

“When these cases on demurrer were before Mr. Justice Miller and 
Judge Treat at the last September term, in the course of his judgment 
in overruling the demurrer to the indictment, Justice Miller said: ‘All 
the world over, those who have a trust reposed in them are held to a 
more rigid accountability than others, and the violation of a trust is 
punished more severely when committed by them than where no such 
also special trust is imposed.” 

‘In this connection it is also but just to remember the previous good 
character of the defendant. In a great strait and extremity like this, a 
long lifetime of usefulness and upright conduct should come largely to 
his aid, and with us has beena very controlling element in guiding our 
discretion as to the place of punishment. I confess to another considera- 
tion which has had great weight with me, ‘pre greater weight than it 
should have; that is, that is the indelible stain and stigma which at- 
taches to imprisonment in the penitentiary, not upon the man alone, but 
upon his wife and children, and upon the latter after he has gone from 
them. It is a terrible consequence of crime that its dark shadow covers 
the unoffending as well as the offender, and it is a terrible thought that 
one’s children are likely to be taunted with it in after years that their 








$64 


CENTRAL LAW JOURNAL. 


[Vol. 8, No. 18. 





father has been in the penitentiary of the state. In felonies, among con- 
firmed offenders in crimes invoiving great turpitude, such punishment 
is absolutely necessary often, but in mere misdemeanors, particularly 
when committed for the first time, it is to be avoided where it can be 
consistently with a sense of duty. I would rather have the reflection, 
when I lie down at night, that I had erred, if err I must, on the side of 
mercy than on the side of undue severity ; it will give sweeter sleep, and 
leave behind it better memories. 

“ Now, considering all the circumstances of this case, without further 
enlarging upon them, our judgment is, that the defendant pay the max- 
imum fine of $10,000, and that he be imprisoned in the county jail for 
the space of two years.” 





Constitutional Law—The Enforcement Act—Construc- 
tion of Penal Statutes. 


I. UNITED STATES y. REESE ET AL. 
Supreme Court of the United States, October Term, 1875. 


1. The Fifteenth Amendment — Enforcement Act.—The fifteenth 
amendment was intended to confer upon Congress authority by proper legisla- 
tion to impose penalties fur the wrongful refusai to receive the vote of a qualified 
elector at state elections, when such wrongful refusal is because of race, color 
or previous condition of servitude; but the provisions of this act are too vague 
to be made the basis of criminal proceedings, and appropriate legislation is re- 
quired by Congress to enfurce the amendment. 


2. Construction of Penal Statutes—Case in Judgment.— penal stat- 
ute must be construed strictly, and the words employed must be understood in 
the sense in which they were obviously used. Thus a penal statute enacted by 
Congress which is couched in general language, broad enough to cover wrongful 
acts without as well as within the constitutional jurisdiction, can not be limited 
by judicial construction so as to make it operate only on that which Congress may 
rightfully prohibit and punish. The court can not decide that one part of an act 
is constitutional and another not. The sections of the act must stand or fall to- 
gether, and the court can not introduce words of limitation ix a penal statute, 
so as to make it specific, when, as expressed, it is only general. The judicial 
can not be substituted in place of the legislative department of the government. 


In error to the Circuit Court of the United States for the District of 
Kentucky. 

Mr. Chief Justice W arte delivered the opinion of the court. 

This case comes here by reason of a division of opinion between the 
judges of the circuit court in the district of Kentucky. It presents an 
indictment containing four counts, under sections 3 and 4 of the act of 
May 31, 1870, 16 Stat. 140, against two of the inspectors of a municipal 
election in the state of Kentucky, for refusing to receive and count 
at such election the vote of William Garner, a citizen of the United 
States of African descent. All the questions presented by the certifi- 
cate of division arose upon general demurrers to the several counts of 
the indictment. 

In this court the United States abandon the first and third counts, and 
expressly waive the consideration of all claims not arising out of the 
enforcement of the fifteenth amendment of the constitution. 

After this concession, the principal question left for consideration is 
whether the act under which the indictment is found can be made effect- 
ive for the punishment of inspectors of elections who refuse to receive 
and count the votes of citizens of the United States, having all the 

ualifications of voters, because of their race, color, or previous condi- 
tion of servitude. 

If Congress has not declared an act done within a state to be a crime 

inst the United States, the courts have no power to treat it as such. 

. 8. v. Hudson, 7 Cranch, 32. It is not claimed that there is any stat- 
ute which can reach this case, unless it be the one in question. 

Looking, then, to this statute, we find that its first section provides 
that all citizens of the United States, who are or shall be otherwise 
qualified by law to vote at any election, etc., shall be entitled and allowed 
to vote thereat, without distinction of race, color, or previous condition 
of servitude, any constitution, etc., of the state to the contrary notwith- 
standing. This simply declares a right without providing a punishment 
for its violation. 

The second section provides for the punishment of any officer charged 
with the duty of furnishing to citizens an opportunity to perform any 
act which by the constitution or laws of any state is made a prerequisite 
or qualification of voting, who shall omit to give all citizens of the 
United States the same and equal opportunity to perform such pre- 
requisite and become qualified, on account of the race, color, or previous 
condition of servitude of the applicant. This does not apply to or in- 
clude the inspectors of an election, whose only duty it is to receive and 
count the votes of citizens designated by law as voters, who have already 
become qualified to vote at the election. 

The third section is to the effect that Whenever, by or under the con- 
stitution or laws of any state, etc., any act is or shail be required to be 
done by any citizen as a prerequisite to qualify or entitle him to vote, the 
offer of such citizen to perform the act required to be done, “as afore- 
said,”’ shall, if it fail to be carried into execution by reason of the wrong- 
ful act or omission “aforesaid” of the person or officer charged with the 
duty of receiving or permitting such performance or offer to perform, or 
acting thereon, deemed and held as a performance in law of such 
act ; and the person so offering and failing as aforesaid, and being other- 
wise qualified, shall be entitled to vote in the same manner and to the 
same extent as if he had in fact performed such act; and any judge, 
inspector, or other officer of election, whose duty it is to receive, count, 
ete., or give effect to the vote of any such citizen, who shal] wrongfully 





refuse or omit to receive, count, etc., the vote of such citizen, upon the 
presentation by him of his affidavit stating such offer, and the time and 
place thereof, and the name of the person or officer whose duty it was 
to act thereon, and that he was wrongfully prevented by such person 
or officer from performing such act, shall, for every such offence, forfeit 
and pay, ete. 

The fourth section provides for the punishment of any person who 
shall by force, bribery, threats, intimidation, or other unlawful means, 
hinder, delay, ete., or shall combine with others to hinder, delay, pre- 
vent, or obstruct any citizen from doing ~~ act required to be done to 
qualify him to vote or from voting at any election. 

The second count in the indictment is based upon the fourth section 
of this act, and the fourth upon the third section. 

Rights and immunities created by or dependent upon the constitution 
of the United States can be protected by Congress. The form and the 
manner of the protection may be such as Congress, in the legitimate 
exercise of its legislative discretion, shall provide. These may be varied 
to meet the necessities of the particular right to be protected. 

The fifteenth amendment does not confer the right of suffrage upon 
any one. It prevents the states or the United States, however, from 
giving preference, in this particular, to one citizen of the United States 
over another, on account of race, color, or previous condition of servi- 
tude. Before its adoption this could be done. It was as much within 
the power of astate to exclude citizens of the United States from voting 
on account of race, etc., as it was on account of age, property, or edu- 
cation. Now itis not. If citizens of one race having certain qualifica- 
tions are permitted by law to vote, those of another having the same 
qualificaticns must be. Previous to this amendment there was not con- 
stitutional guaranty against this discrimination. Now there is. It fol- 
lows that the amendment has invested the citizens of the United States 
with a new constitutional right which is within the protecting power of 
Congress. That right is exemption from discrimination in the exercise 
of the elective franchise, on account of race, color, or previous con- 
dition of servitude. This, under the express provisions of the second 
section of the amendment, Congress may enforce by “ appropriate legis- 
lation.” 

This leads us to enquire whether the act now under consideration is 
“appropriate legislation ”’ for that purpose. The power of Congress to 
legislate at all upon the subject of voting at state elections, rests upon 
this amendment. The effect of article L, section 4, of the constitution 
in respect to elections for senators and representatives is not now under 
consideration. It has not been contended, nor can it be, that the amend- 
ment confers authority to impose penalties for every wrongful refusal to 
receive the vote of a qualified elector at state elections. It is only when 
the wrongful refusal at such an election is because of race, color, or pre- 
vious condition of servitude, that Congress can interfere and provide for 
its punishment. If, therefore, the third and fourth sections of the act 
are beyond that limit, they are unauthorized. 

The third section does not in express terms limit the offence of an in- 
spector of elections, for which the punishment is provided, to a wrong- 
ful discrimination on account of race, ete. This is conceded, but it is 
urged, that when this section is construed with those which precede it, 
an to which, as is claimed, it refers, it is so limited. The argument is that 
the only wrongful act on the part of the officer whose duty it is to receive 
or permit the requisite qualification, which can dispense with actual 

ualification under the state laws, and substitute the prescribed affidavit 
therefor, is that mentioned and-prohibited in section 2, to wit: discrim- 
ination on account of race, ete., and that consequently section 3 is con- 
fined in its operation to the same wrongful discrimination. 

This is a penal statute and must be construed strictly ; not so strictly, 
indeed, as to defeat the clear intention of Congress, but the words em- 
ployed must be understood in the sense they were obviously used. U. 
3: v. Wiltberger, 5 Wheat. 85. If, taking the whole statute together, it 
is apparent that it was not the intention of Congress thus to limit the 
operation of the act, we cannot give it that effect. : : 

The statute contemplates a most important change in the election 
laws. Previous to its adoption, the states, as a general rule, regulated 
in their own way all the details of all elections. They prescribed the 
qualifications of voters and the manner in which those offering to vote at 
an election should make known their qualifications to the officers in 
charge. This act interferes with this practice and prescribes rules not 
provided by the laws of the states. It substitutes, under certain circum- 
stances, performance wrongfully prevented for performance itself. If 
the elector makes and presents his affidavit in the form and to the effect 

rescribed, the inspectors are to treat this as the equivalent of the speci- 
fied requirement of the state law. This is a radical change in the prac- 
tice, and the statute which creates it should be explicit in its terms. 
Nothing should be left to construction if it can be avoided. The law 
ought not to be in such a condition that the elector may act upon one 
idea of its meaning and the inspector upon another. 

The elector, under the provisions of the statute, is ont required to 
state in his affidavit that he has been wrongfully prevented by the officer 
from qualifying. There are no words of limitation in this part of the 
section. In a case like this, if an affidavit is in the language of the 
statute, it ought to be sufficient both for the voter and the inspector. 
Laws which prohibit the doing of things and provide a punishment for 
their violation should have no double meaning. A citizen should not 
unnecessarily be placed where, by an honest error in the construction of © 
a penal statute, he may be subjected to a prosecution for a false oath, 
and an inspector of elections should not be put in jeopardy because he, 
with equal honesty, entertains an op ite opinion. If this statute lim- 
its the wrongful act which will jus ity the davit to discrimination on 
account of race, etc., then a ci who makes an affidavit that he has 
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been wrongfully prevented by the officer, which is true in the ordinary 
sense of that term, subjects himself to indictment and trial, if not to 
conviction, because it is not true that he has been prevented by such a 
wrongful act as the statute contemplated ; and if there is no such limi- 
tation, but any wrongful act of exclusion will justify the affidavit and 
give the right to vote without the actual — of the prerequisite, 
then the inspector who rejects the vote because he reads the law in a 
limited sense and thinks it is confined to a wrongful discrimination on 
account of race, etc., subjects himself to prosecution, if not to punish- 


ment, because he has misconstrued the law. Penal statutes ought not to | 


be expressed in language so uncertain. If the legislature undertakes to 
define, by statute, a new offence and provide for its punishment, it should 
express its will in language that neal not deceive the common mind. 
Every man should be able to know with certainty when he iscommitting 
a crime. 

But when we go beyond the third section and read the fourth, we find 
there no words of limitation or reference, even, that can be construed as 
manifesting any intention to confine its provisions to the terms of the 
fifteenth amendment. That section has for its object the punishment of 
all persons who, by force, bribery, ete., hinder, delay, etc., any person 
from qualifying or voting. In view of all these facts we feel compelled 
to say that in our opinion the language of the third and fourth sections 
does not confine their operation to unlawful discriminations on account 
of race, ete. If Congress had the power to provide generally for the 
punishment of those who unlawfully interfere to prevent the exercise 
of the elective franchise without regard to such discrimination, the lan- 
guage of these sections would be broad enough for that purpose. 

It remains now to consider whether a statute, so general as this in 
its provisions, can be made available for the punishment of those 
who may be guilty of unlawful discrimination against citizens of the 
United States, while exercising the elective franchise, on account of 
their race, ete. 

There is no attempt in the sections now under consideration to provide 
specifically fur such an offence. If the case is provided for at all, it is 
because it comes under the general prohibition against any wrongful act 
or unlawful obstruction in this particular. We are, therefore, directly 
called upon to decide whether a penal statute enacted by Congress, with 
its limited powers, which provides in general language broad enough to 
cover wrongful acts without as well as within the constitutional juris- 
diction, can be limited by judicial construction so as to make it oper- 
ate only on that which Congress may rightfully prohibit and punish. 
For this purpose we must take these sections of the statute as they are. 
We are not able to reject a part which is unconstitutional and retain the 
remainder, because it is not possible to separate that which is unconsti- 
tutional, if there be any po. from that which is not. The proposed 
effect is not to be attained by striking out or disregarding words that are 
in the section, but by inserting those that are not now there. Each of 
the sections must stand as a whole or fall together. The language is 
plain. There is no room for construction, unless it be as to the effect of 
the constitution. The question, then, to be determined is, whether we 
can introduce words of Timitation into a penal statute so as to make it 
specific, when, as expressed, it is general only. 

It would certainly be dangerous if the legislature could set a net large 
enough to catch all possible offenders and leave it to the courts to step 
inside and say who could be rightfully detained and who should be set 
at large. This would, to some extent, substitute the judicial for the leg- 
islative department of the government. The courts enforce the legisla- 
tive will when ascertained, if within the constitutional grant of power. 
Within its legitimate sphere, Congress is supreme and beyond the con- 
trol of the courts, but if it steps outside of its constitutional limita- 
tions and attempts that which is beyond its reach, the courts are au- 
thorized to, and when called upon in due course of legal proceedings 
must, annul its encroachments upon the reserved power of the states and 
the people. 

Th Tipit this statute in the manner now asked for, would be to make 
a new law, not to enforce an old one. This is no part of our duty. 

We must, therefore, decide that Congress has not as yet provided by 
“ appropriate legislation ” for the punishment of the offence charged in 
the indictment, and that the circuit court properly sustained the demur- 
rers and gave judgment for the defendants. 

This makes it unnecessary to answer any of the other questions certi- 
fied. Since the law which gives the presiding judge the casting vote in 
cases of division, and authorizes a judgment in accordance with his opin- 
ion, (Rev. Stat. sec. 650), if we find that the judgment as rendered is 
correct, we need not do more than affirm. If, however, we reverse, all 
questions certified, which may be considered in the final determination 
of the case according to the opinion we express, should be answered. 

The judgment of the circuit court is affirmed. 


I. THE UNITED STATES v. CRUIKSHANK. 
Supreme Court of the United States, October Term, 1875. 


1. Duplicate Form, Functions and Powers of the Government.— 
The people of the United States, for the purpose stated in the’ preamble to the 
constitution, established the government and defined its powers by the consti- 
tution, The government is, therefore, a government of the people, but is also 
to some extent a government of the state=. Its powers are limited in number, 
but notin degree. Supreme and above the states, within the scope of its pow- 
ers as enumerated and defined, beyond these it has no existence. 

2. Duplicate Citizenship.—A citizen living in the United States is subject 
to two governments, one national, the other state. To each, within its sphere, 
he owes allegiance, and he may claim prewsenes from both and he becomes 
amenabie for disobedience to the laws which each may provide for the preser- 
vation of its jurisdiction. 











3. The 14th Amendment Construed.—This amendment is addressed er 
pecially to the states, and does not add anything to the rights of one citizen w.- 
der the constitution as against another. Its object is to carry out republican 
government, as fur as within its power, by prehibiting a state from denying to 
any person within the compound jurisdiction, the equal protection of the laws. 
This duty was originally assumed by the states, still remains with them,and the 
only obligation resting on the United States is to see that the states do not deny 
the right. 

4. The 15th Amendment Construei.—The constitution of the United 
States does not give the right to vote; it merely invests the citizen with a new 
constitutional right, which is exemption from discriminaiion in the exercise of the 
elective franchise, on account of race, color or previous condition of servitude, 
Suffrage is not a necessary attribute of national citizenship. The right to vote 
comes from the states, the right of excmption from prohibited discrimination, 
comes from the United States. (Aflirming Minor vy. Happersett, 21 Wall. 178, 
and U.S. v. Reese, above reported.) 

5. Penal Law—Description of Offence—Certainty of Charze—Case 
in Judgment.—Where a statute provides for the punishment of those who con- 
spire to injure, ete.,with intent to deprive a citizen of any right or privilege 
secured him by the constitution and laws of the United States, a count in the in- 
dictment charging that the intent was to deprive of each, all and singular the 
rights granted by the constitution, ete., is defective, in that it does not specify 
any particular right. The indictment should state particalars, and it should 
appear from it, without going further, that the acts charged will, if proven, sup- 
port a conviction for the offence alleged. Rules of criminal law require cer- 
tainty and precision in pleading. 


In error to the Circuit Court of the United States for the District of 
Louisiana. 

Mr. Chief Justice Watre delivered the opinion of the court. 

This case comes here with a certificate by the judges of the Circuit 
Court for the District of Louisiana that they were divided in opinion 
upon a question which occurred at the hearing. It presents for our con- 
sideration an indictment containing sixteen counts, divided into two series 
of eight counts each, based upon section 6 of the enforcement act of 
May 31, 1870. That section is as follows : 

“That if two or more persons shall band or conspire together, or go in 
disguise upon the public highway, or upon the premises of another, with 
intent to violate any provision of this act, or to injure, oppress, threaten, 
or intimidate any citizen, with intent to prevent or Tender his free 
exercise and enjoyment of any right or privilege granted or secured to 
him by the constitution or laws of the United States, or because of his 
having exercised the same, such persons shall be held guilty of felony, 
and, on conviction thereof, shall be fined or imprisoned, or both, at the 
discretion of the court—the fine not to exceed five thousand dollars, and 
the imprisonment not to exceed ten years—and shall, moreover, be there- 
after ineligible to, and disabled from holding, any office or place of honor, 

rofit, or trust created by the constitution or laws of the United States.”’ 

6 Stat. 141. 

The question certified arose upon a motion in arrest of judgment after 
a verdict of guilty generally upon the whole sixteen counts, and is stated 
to be whether “the said sixteen counts of said indictment are severally 
good and sufficient in law, and contain charges of criminal matter indict- 
able under the laws of the United States.” 

The general charge in the first eight counts is that of “‘ banding” and 
in the second eight that of ‘‘conspiring”’ together to injure, oppress, 
threaten, and intimidiate Levi Nelson and Alexander Tillman, citizens of 
the United States, of African descent and persons of color, with the intent 
thereby to hinder and prevent them in their free exercise and enjoyment 
of rights and priviliges “granted and secured”’ to them “in common 
with all other good citizens of the Uuited States by the constitution and 
laws of the United States.” 

The offences provided for by the statute in question do not consist in 
the mere “ boning ” or “conspiring” of two or more persons together, 
but in their banding or conspiring with the intent or for any of the pur- 
poses specified. To bring this case under the operation of the statute, 
therefore, it must appear that the right, the enjoyment of which the con- 
spirators intended to hinder or prevent, was one granted or secured by 
the constitution or laws of the United States. If it does not so appear, 
the criminal matter charged has not been made indictable by any act of 
Congress. 

We have in our political system a government of the United States 
and a government of each of the several states. Each one of these gov- 
ernments is distinct from the others, and each has citizens of its own 
who owe it allegiance, and whose right, within its jurisdiction, it must 

rotect.. The same person may be at the same time a citizen of the 
United States and a citizen of a state, but his rights of citizenship under 
one of these governments will be different from those he has under the 
other. Slaughter-House Cases, 16 Wall. 74. 

Citizens. are the members of the political community to which they 
belong. They are the people who compose the community, and who, in 
their associated capacity, have established or submitted themselves to 
the dominion of a government for the promotion of their general wel- 
fare and the protection of their individual as well as their collective rights. 
In the formation of a government the people may confer upon it such 
powers as they choose. The government when so formed may, and 
when called upon should, exercise all the powers it has for the protection 
of the rights of its citizens and the people within its jurisdiction, but 
it can exercise no other. The duty of a government to afford protection 
is limited always by the power it possesses for that purpose. 

Experience made the fact known to the people of the United States 
that they required a national government for national purposes. The 
separate governments of the separate states, bound together by the arti- 
cles of confederation alone, were not sufficient for the promotion of 
the general welfare of the people in respect to foreign nations, or for their 
complete protection as citizens of the confederated states. For this 
reason the people of the United States, “in order tu form a more perfect 
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Union, establish justice, insure domestic tranquility, provide for the com- 
mon defence, promote the general welfare, and secure the blessings of 
liberty ” to themselves and their posterity, (Const. Preamble), ordained 
and established the government of the United States, and defined its 
powers by a constitution, which they adopted as its fundamental law 
and made its rule of action. 

The government thus established and defined is to some extent a gov- 
ernment of the states in their political —— It is, also, for certain 
a, Ne a government of the people. its powers are limited in num- 

r, but not in degree. Within the scope of its powers, as ennumerated 
and defined, itis supreme and above the states, but beyond it has no ex- 
istence. It was erected for special purposes und endowed with all the 
powers necessary for its own preservation and the accomplishment of the 
ends its people had in view. It can neither grant nor secure to {ts citi- 
zens any right or privilege not expressly, or by implication, placed under 
its jurisdiction. 

he people of the United States resident within any state are subject 
to two governments, one state and the other national, but there need be 
no conflict between the two. The powers which one possesses the other 
does not. They are established for different purposes and have separate 
jurisdictions. Together they make one whole and furnish the people of 
the United States with a complete government, ample for the protection 
of all their rights at home and abroad. True, it may sometimes hap- 
pen that a aig is amendable to both jurisdictions for one and the 
same act. Thus, if a marshal of the United Stated is unlawfully re- 
sisted while executing the process of the courts within a state, and 
the resistance is accompanied by an assault on the officer, the sovereignty 
of the United States is violated by the resistance, and that of the state 
by the breach of peace in the assault. So, too, if one passes the counter- 
feited coin of the United States within a state, it may be an offence 

inst the United States and the state; the United States, because it 
discredits the coin, and the state, because of the fraud upon him to 
whom it is passed. This does not, however, necessarily imply that the 
two governments possess powers in common or bring them into conflict 
with each other. It is the natural consequence of a citizenship which 
owes allegiance to two suvereignties and claims protection from both. 
The citizen can not complain because he has voluntarily submitted him- 
self to such a form of government. He owes allegiance to the two de- 
partments, so to speak, and within their respective spheres must pay 
the penalties which each exacts for disobedience to its laws. In return, 
he can demand protection from cach within its own jurisdiction. 

The government of the United States is one of delegated powers 
alone. Its authority is defined and limited by the constitution. All 
powers not granted to it by that instrument are reserved to the states or 
the people. No rights can be acquired under the constitution or laws of 
the United States except such as the government of the United States 
has the authority to grant or secure. All that can not be so granted or 
secured are left under the protection of the states. 

We now proceed to an examination of the indictment, to ascertain 
whether the several rights, which it is alleged the defendants intended 
to interfere with, are such as had been in law and in fact granted or se- 
cured by the constitution or laws of the United States: 

The first and ninth counts state the intent of the defendants to have 
been to hinder and prevent the citizens named in the free exercise and 
enjoyment of their “lawful right and privilege to peaceably assemble 
together with each other and with other citizens of the United States for 
a peaceful and lawful purpose.” The a of the people peaceably to as- 
semble for lawful purposes existed long before the adoption of the consti- 
tution of the United States. In fact, itis, and always has been, one of the 
attributes of citizenship under a free government. It “derives its 
scource,” to use the language of Chief Justice Marshall, in Gibbons v. 
Ogden, 9 Wheat. 211, ‘from those laws whose authority is acknowled 
by civilized man throughout the world.” It is found wherever civiliza- 
tion exists. It was not, therefore, a right granted to the people by the 
constitution. The government of the United States when established 
found it in existence, with the obligation on the part of the states to af- 
ford it protection. As no direct power over it was granted to Congress, 
it remains, according to the ruling in Gibbons v. Ogden, 9 Wheat. 203, 
subject to state jurisdiction. Only such existing rights were committed 
by the people to the protection of Congress as came within the general 
scope of the authority granted to the national government. 

he first amendment of the constitution prohibits Congress from 
abridging “‘ the right of the pecple to assemble and to petition the gov- 
ernment for a redress of grievances.” This, like the other amendments 
proposed and adopted at the same time, was not intended to limit the 
powers of the state governments in respect to their own citizens, but to 
operate upon the national government alone. Barron v. The City of 
altimore, 7 Pet. 250; Lessee of Livingston v. Moore, 7 Pet. 651; Fox 
v. Ohio, 5 How. 434; Smith v. Maryland, 18 How. 76; Withers v. 
Buckley, 20 How. 90; Pervear v. The Commonweatlh, 5 Wall. 479; 
Twitchell v. The Commonwealth, 7 Wall. 321; Edwards v. Elliott, 21 
Wall. 557. It is now too late to question the correctness of this.construc- 
tion. As was said by the late chief justice, in Twitchell v. The Com- 
monwealth, (p. 325,) “‘the scope and application of these amendments 
are no | r subjects of discussion here. They left the authority of 
the states just where they found it, and added nothing to the already 
existing powers of the United States. 

The particular amendment now under consideration assumes the ex- 

istence of the right of the people to assemble for lawful purposes and 
rotects it against encroachment by Congress. The right was not created 
y the amendment ; neither was its continuance guaranteed, except as 


against co ional interference. For their protection in its enjoy- 
ment, enchre, the people mavet look to the stiles. There is where the 





power for that purpose was originally placed, and it has never been sur- 
rendered to the United States. 

The right of the people peaceably to assemble for the purpose of peti- 
tioni Taegren for a redress of grievances, or for anything else con- 
nected with the powers or the duties of the national government, is an 
attribute of national citizenship, and as such, under the protection of, 
and guaranteed by, the United States. The very idea of a government 
republican in from, implies a right on the part of its citizens to meet 
peaceably for consultation in respect to public affairs and to petition for 
a redress of grievances. If it had been alleged in these counts that the 
object of the defendants was to prevent a meeting for such a purpose, the 
case would have been within the statute and within the scope of the 
sovereignty of the United States. Such, however, is notthe case. The 
offence, as stated in the indictment, will be made out if it be shown that 
the object of the conspiracy was to prevent a meeting for any lawful 


— whatever. 

e second and tenth counts are equally defective. The right there 
specified is that of ‘* bearing arms for a lawful purpose.” This is not a 
right granted by the constitution. Neither is itin any manner dependent 
upon that instrument for its existence. The second amendment declares 
that it shall not infringed; but this, as has been seen, means no more 
than that it shall not be infringed by Congress. This is one of the 
amendments that has no other effect than to restrict the powers of the 
national government, leaving the people to look for their protection 
against any violation by their fellow-citizens of the rights it recognizes, 
to what is called in The City of New York v. Miln, 11 Pet. 139, the 
‘* powers which relate to merely municipal legislation, or what was, per- 
haps, more properly called internal police,” ‘not surrendered or re- 
strained ”’ by the constitution of the United States. 

The third and eleventh counts are even more objectionable. They 
charge the intent to have been to deprive the citizens named, they being 
in Louisiana, “ of their respective several lives and liberty of person 
without due process of law.” This is nothing else than alleging a con- 
spiracy to falsely imprison or murder citizens of the United Stated, being - 
within the territorial jurisdiction of the state of Louisiana. The rights 
of life and personal liberty are natural rights of man. “To secure these 
rights’’ says the declaration of independence, ‘ governments are insti- 
tuted among men, deriving their just powers from the consent of the 
governed.” The very highest duty of the states, when they entered into 
the Union under the constitution, was to protect all persons within their 
boundaries in the enjoyment of these “unalienable rights with which 
they were endowed by the Creator.” Sovereignty, for this purpose, 
rests alone with the states. It is no more the duty or within the power 
of the United States to punish for a conspiracy to falsely imprison or 
murder within a state than it would be to punish for false imprisonment 
or murder itself. 

The fourteenth amendment prohibits a state from depriving any per- 
son of life, liberty, or property, without due process of law, but this adds 
nothing to the rights of one citizen as against another. It simply furn- 
ishes an additional guaranty against any encroachment by the states 
upon the fundamental rights which belong to every citizen as a member 
of society. As was said by Mr. Justice Johnson, in Bank of Columbia 
v. Okely, 4 Wheat. 244, it secures ‘the individual from the arbitrary 
exercise of the powers of government, unrestrained by the established 
principles of private rights and distributive justice.” These counts in 
the indictment do not call for the exercise of any of the powers conferred 
by this provision in the amendment. 

The fourth and twelfth counts charge the intent to have been to pre- 
vent and hinder the citizens named, who were of African descent and 
persons of color, in “the free exercise and enjoyment of their several 
right and privilege to the full and equal benefit of all laws and proceed- 
ings, then and there, before that time enacted or ordained by the said 
state of Louisiana and by the United States; and then and there, at 
that time, being in force in the said state and district of Louisiana, 
aforesaid, for the security of their respective persons and property, then 
and there, at that time enjoyed at and within said state and district of 
Louisiana by white persons, being citizens of said state of Louisiana 
and the United States, for the protection of the persons and property of 
said white citizens.”” There is no allegation that this was done because 
of the race or color of the persons conspired against. When stripped 
of its verbiage the case as presented amounts to nothing more than 
that the defendants presedlod to prevent certain citizens of the United 
States, being within the state of Louisiana, from enjoying the equal 
protection of the laws of the state and of the United States. 

The fourteenth amendment prohibits a state from denying to any per- 
son within its jurisdiction the equal protection of the laws; but this pro- 
vision does not, any more than the one which precedes it, and which we 
have just considered, add anything to the rights which one citizen has 
under the constitution against another. The equality of the rights of 
citizens isa principle of republicanism. Every republican government 
is in duty bound to protect all its citizens in the enjoyment of this prin- 
ciple, if within its power. That duty was originally assumed by the 
states, and it still remains there. The only obligation resting upon the 
United States is to see that the states do not deny the right. This the 
amendment guarantees, but no more. The power of the national gov- 
ernment is limited to the enforcement of this guaranty. 

No question arises under the civil rights act of April 9, 1866, (14. 
Stat. 27,) which is intended for the protection of citizens of the United 
States in the enjoyment of certain rights, without discrimination on ac- 
count uf race, color, or previous condition of servitade, because, as has 
already been stated, it is no where alleged in these counts that the wrong 
contemplated against the rights of these citizens was on account of their 
race or color. 
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Another objection is made to these counts that the are too vague and 
uncertain. This will be considered hereafter in connection with the 
same objection to other counts, 

The sixth and fourteenth counts state the intent of the defendants to 
have been to hinder and prevent the citizens named, being of African 
descent and colored, ‘‘in the free exercise and enjoyment of their seve- 
ral and respective right and privilege to vote at any election to be there- 
after by law had and held by the people in fo of the said state of 
Louisiana, or by the people of and in the parish of Grant aforesaid.”’ 
In Minor v. Happersett, 21 Wall, 178, we decided that the constitution 
of the United States has not conferred the right of suffrage upon any 
one, and that the United States have no voters of their own creation 
in the states. In U. 8S. v. Reese, just decided, we hold that the fifteenth 
amendment has invested the citizens of the United States with a new 
constitutional right, which is exemption from discrimination in the 
exercise of the elective franchise on account of race, color, or previous 
condition of servitude. From this it appears that the right of suffrage 
is not a necessary attribute of national citizenship, but that exemption 
from discrimination in the exercise of that right on account of race, ete. 
is. The right to vote in the states comes from the states, but the right 
of exemption from the prohibited discrimination comes from the United 
States. The first has not been granted or secured by the constitution of 
the United States, but the last has been. 

Inasmuch, therefore as it does not appear in these counts that the in- 
tent of the defendants was to prevent At parties from exercising their 
right to vote on account of their race, etc., it does not appear that it 
was their intent to interfere with any right granted or secured by the 
constitution or laws of the United States. We may suspect that race 
was the cause of the hostility, but it is not so averred. This is material 
to a description of the substance of the offence, and can not be supplied 
by implication. Everything essential must be charged positively, and 
not inferentially. The defect here is not in form but in substance. 

The seventh and fifteenth counts are no better than the sixth and four- 
teenth. The intent here charged is to put the parties named in great fear 
of bodily harm and to injure ana oppress them, because, being and hav- 
ing been in all things qualitied, they had voted “ at an election before that 
time, had and held according to the law by the people of the said state 
of Louisiana, in said state, to wit: on the 4th day of November, A. D. 
1872, and at divers other elections by the people of the state, also before 
that time had and held according to law.’’ There is nothing to show that 
the elections voted at were any other than state elections, or that the con- 
spiracy was formed on account of the race of the parties against whom 
the conspirators were to act. The charge as made is really of nothing 
more than a conspiracy to commit a breach of the peace within a‘state. 
Certainly it will not be claimed that the United States have the power 
or are required to do mere police duty in the states. If a state can not 
protect itself against domestic violence, the United States may, upon the 
call of the executive, when the legislature can not be convened, lend their 
assistance for that purpose. This is a guaranty of the constitution (Art. 
LV., section 4), but it applies to no case like this. 

We are, therefore, of the opinion that the first, second, third, fourth, 
sixth, seventh, ninth, tenth, eleventh, twelfth, fourteenth, and fifteenth 
counts do not contain charges of a criminal nature made indictable un- 
der the laws of the United States, and that consequently they are not 
good and sufficient inlaw. They do not show that it was the intent of 
the defendants, by their conspiracy, to hinder or prevent the enjoyment 
of any right granted or secured by the constitution. 

We come now to consider the fifth and thirteenth and the eighth and 
sixteenth counts, which may be brought together for that purpose. The 
intent charged in the fifth and thirteenth is ‘to hinder and prevent the 
parties in their respective free exercise and enjoyment of the rigths, 
privileges, immunities, and protection granted and secured to them re- 
spectively as citizens of the United States and as citizens of said state of 
Louisiana,” ‘for the reason that they, * * being then and there citi- 
zens of said state and of the United States, were persons of African de- 
scent and race, and persons of color, and not white citizens thereof,”’ and 
in the eighth and sixteenth, to hinder ard prevent them “in their several 
and respective free exercise and enjoyment of every, each, all, and 
singular the several rights and privileges granted and secured to them 
by the constitution and laws of the United States.” The sume general 
statement of the rights to be interfered with is found in the fifth and 
thirteenth counts. 

According;to the view we take of these counts the question is not 
whether it is enough, in general, to describe a statutory offence in the 
language of the statute, but whether the offence has here been described 
at all. The statute provides for the punishment of those who conspire 
“to injure, oppress, threaten, or intimidate any citizen, with intent to 

revent or hinder his free exercise and enjoyment of any right or privi- 
ege granted or secured to him by the constitution or laws of the United 
States.’”’. These counts in the indictment charge, in substance, that the 
intent in this case was to hinder and prevent these citizens in the free 
exercise. and: enjoyment of “‘every each, all, and singular” the rights 
granted them by the constitution, etc. There is no specification of any 
particular right. The languaze is broad enough to cover all. 

In criminal cases, prosecuted under the laws of the United States, the 
accused has the constitutional right “to be informed of the nature and 
cause of the accusation.” Amendment VI. In U.S. v. Mills, 7 Pet. 
142, this was construed to mean that the indictment must set fourth the 
offence “ with clearness and all necessary certainty, to apprise the ac- 
cused of the crime with which he stands charged -” and in U. 8. v. Cook, 
17 Wall. 174, that “every ingredient of which the offence 1s composed 
must be accurately and clearly alleged.” It is an elementary principle 
of criminal pleading that where the definition of an offence, whether it 





be at common law or by statute, “includes generic terms, it is not suf- 
ficient that the indictment shall charge the offence in the same generic 
terms as in the definition, but it must state the species—it must descend 
to particulars.” 1 Arch. Cr. Pr. and Pl. 291. The po of the indict- 
ment is, first, to furnish the accused with such a description of the 
charge against him as will enable him to make his defence, and avail 
himself of his conviction or acquital for protection against a further 
rosecution for the same cause; and, second, to inform the court of the 
facts alleged, so that it may decide whether they are sufficient in law to 
. . . *¢ - a 
support a conviction, if one should be had. For this, facts are to be 
stated, not conclusions of law alone. A crime is made up of acts and 
intent, and these must be set fourth in the indictment, with reasonable 
particularity of time, em and circumstances. 

It is a crime to steal goods and chattels, but an indictment would be 
bad that did not specify with some degree of certainty the articles stolen. 
This because the accused must be advised of the essential particulars of 
the charge against him, and the court must be able to decide whether the 
property taken was such as was the subject of larceny. So, too, it is in 
some states a crime for two or more persons to conspire to cheat and de- 
fraud another out of his property, but it has been held that an indict- 
ment for such an offence must contain allegations setting fourth the means 
proposed to be used to accomplish the purpose. This, because, to make 
such a purpose criminal, the conspiracy must be to cheat and defraud in 
a mode made criminal by statute, and as all cheating and defrauding has 
not been made criminal, it is necessary for the indictment to state the 
means proposed in order that the court may see that they are in fuct il- 
legal. State v. Parker, 48 N. H. 83; State v. Keach, 40 Vt. 118; 
Alderman v. The People, 4 Mich. 414; State v. Roberts, 34 Maine, 32, 
In Maine it is an offence for two or more to conspire with the intent un- 
lawfully and wickedly to commit any crime punishable by imprison- 
ment in the state prison, (State v. Roberts,) but we think it will hardly 
be claimed that an indictment would be good under this statute, which 
charges the object of the conspiracy to have been “ unlawfully and wick- 
edly to commit each, every, all and singular, the crime punishable by 
imprisonment in the state prison.” All crimes are not so punishable. 
Whether a particular crime be such a one or not is a question of law. 
The accused has, therefore, the right to have a specification of the charge 
against him in this respect, in order that he may decide whether he 
should present his defence by motion to quash, demurrer, or plea; and 
the court, that it may determine whether the facts will sustain the indict- 
ment. So here, the crime is made to consist in the unlawful combina- 
tion with an intent to prevent the enjoyment of any right granted or 
secured by the constitution, etc. All rights are not so granted or secured. 
Whetler one is so or not is a question of law to be decided by the court, 
not the prosecutor. Therefore, the indictment should state the particu- 
lars, to inform the courts, as well asthe accused. It must be made to ap- 
pear, that itis to say, appear from the indictment without going further, 
that the acts charged will, if proven, support a conviction for the offence 
alleged. 

But it is needless to pursue the argument further. The conclusion is 
irresistible that these counts are too vague and general. They lack the 
certainty «nd precision required by the established rules of criminal 


= It follows that they are not good and sufficient in law. They 
are so defective that no judgment of conviction should be pronounced 


upon them. 

The order of the circuit court arresting the judgment upon the verdict 
is therefore affirmed, and the cause remanded with instructions to dis- 
charge the defendants. 


Notes and Queries. 


Hevena, Ark., April 22nd, 1876. 

Epirors CentraL Law JourNAL :—Will you please inform us when, 
and by what court, a decision was rendered in reference to the rights that 
municipal corporations had to issue bills known as “city money.”” The 
decision referred to was in regard to “St. Louis money,” and also 
‘*Mobile money.” If case was reported or reviewed in CentTRAL Law 
JOURNAL, we can not find it. T. & Q. 

[See Chaney v. Inhabitants of Brooktield, 2 Cent. L. J. 367.—Kd.] 

NATURALIZATION OF ALIENS. 
LincoLn, Nes., April 25, 1876. 

Eprrors CentraL Law JourNAL:—Please answer in the JoURNAL: 

1. May women be naturalized on the same terms as men ? 

2. If a widow comes to the United States, bringing a minor child, and 
marries a citizen, while herself and child are still miners, are they en- 
titled to the rights of citizenship, without complying with our naturali- 
zation laws? 

3. Would it be diticvent if the mother was past twenty-one when she 
come to the United States ? 

Hoping for an early answer in your reliable paper, 

I remuin, ete., 
C. D. Brirron. 
BANKRUPTCY—ATTACHMENTS. 
EvuFavuta, Ava., April 28, 1876. 

Eprrors Centrat Law Journa :—Is there any decision on the 
question, Whether an attachment, from a state court, made more than 
two months (say sixty-one days) next preceding involuntary or compul- 
sory bankruptcy commenced by creditors, has acquired alien? The 
amended act of June 22, 1874, and its general repealing clause suggest 
that such a lien may be good. I would be peased to hear from anyone 
who has examined and considered the question, SUBSCRIBER. 
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Book Notice. 


Tue Law or WILLS, Etc., with Forms and Instructions for preparing 
Wills. By Isaac F. Reprietp, LL. D. Vol. 1. Fourth Edition. 
Boston: Little, Brown & Co 1876. 

The preface to this edition was written by the author in January of 
the present year. Since then this eminent jurist, learned judge, excellent, 
accurate and painstaking author, after a long life of labor and usfulness, 
has died. Undoubtedly his revision and additions to the present work 
were among the latest of his labors. This lamented author served during 
the greater part of his active life as chief justice of Vermont, acquiring 
wide and deserved distinction. In the midst of his judicial labors he 
prepared his work on Railways, which soon made his name familiar to 
the profession on both sides of the Atlantic. His Treatise on Wills next 
to his Railways, is the most important of his productions. It is not 
needful to extend at length our notice of a work which is so well known as 
Judge Redfield’s Law of Wills. Its popularity is attested by the fact 
that it has gone to a fourth edition since 1864. An examination of this 
edition warrants us in saying that the law is brought down to the vei 
latest date, and the changes since the last previous edition carefully noted. 
A chapter has been added on the Effects of Modern Spiritualism on 
testamentary capacity—a curious as well as useful topic. e unwearied 
diligence of the author is exhibited in the circumstance that nothing of 
note relating to his subject seems to have escaped him. Accordingly, 
we have in this volume the opinion of Sir James Hannen, in the English 
Court of Probate, in the the case of the contest over the will of the late 
Lord St. Leonards, decided only a few months since, in which the last 
will of the ex-lurd chancellor was established upon parol evidence. 
Further remarks upon this valuable work will be deferred until the next 
volume appears. D. 


Legal News and Notes. 

—WE learn that Mr. District Judge Caldwell, of the United States 
District Court for Arkansas will shortly be ordered to St. Louis to re- 
lieve Judge Treat, whose physicians command rest. Judge Treat has 
been tugging away in the judicial harness for twenty-seven consecutive 
years, and hus certainly earned the right to go a-fishing. 

—In Scribner’s Monthly for May, Mr. H. Gilmore discusses the ques- 
tion as to the correct spelling of the name of the great dramatist. 
Thirty different furms are given which the name has at one time or an- 
other taken, being composed of from six to twelve letters: as Saxpere 
and Shackespeare. The = of evidence certainly seems to be in 
favor of Shakspere as the right orthography. 

—TueE English Court of Common Pleas in Smith v. Cheese, 40 L. J. C. 
P. 156, has passed upon the momentous question as to whether a bill of 
sale was void on account of one of the witnesses having described himself 
as a “‘gentleman.” The evidence taken showed that while the party 
occasionally drew legal documents and had been a clerk fora short time, 
he “ lived chiefly on his mother.”” This last seems to have settled all 
doubt. The court unanimously held the description correct. So he 

** May still bear without reproach 
The grand old name of gentleman.” 


—In a suit for damages against the Street Railway Co. of Phila- 
delphia, a jury gave a verdict of $5,500 in favor of a lady, who had to 
stand up, on account of the great crowd, and who, from rough and care- 
less driving, was thrown down and had her kne® fractured. he defence 
was that as she chose to ride in that way, she ought to have held on to 
the straps provided for the purpose. To this the lady answered that 
even if possible for her to reach the straps, that it would be very incon- 
venient and painful to her, and very injurious to her dress. The jud: 
con ge the jury that if the plaintiff with ordinary convenience could 
reach the straps, she was bound to do so, otherwise not. The jury found 
in favor of the inconvenience to the above amount. 


—A cyrRious CAsE has recently arisen in Japan bearing on the press 
laws which exist in that country. A British subject claiming the rights 
of a free press, under the extraterritorial jurisdiction clause of our treaty, 
established a Japanese newspaper and began to circulate it. The press 
laws insist on the registration of a Japanese paper; this was upregistered. 
They control the expression of opinion; the proprietor of this journal 
claimed that he was liable to no such control. The Japanese repre- 
sented to Sir Parkes the anomaly and manifest injustige involved 
in this claim; and, feeling the justice and reason of the representation, 
Sir Harry issued a notification, in virtue of the powers vested in him b 
the Order in Council for China and Japan, making it penal for Britis 
subjects to publish newspapers in the Japanese language.—[The Solici- 
ter’s Journal. 


—NvumBeErs five to eleven of Zell’s Popular Encyclopedia and Uni- 
versal Dictionary are to hand. This work is a complete dictionary of the 
English language, giving all the words in use, with their pronunciations. 
It will also contain information on 150,000 subjects, including short biog- 
raphies of eminent men, historical discussions of cities and counties, the 
latest facts on every subject embraced within the realms of history, 
biography, science and arts, and explains in easily understood language 
the meanings of all technical terms, containing, in fact, the learning of 
the best encyclopedias in a condensed form. With number eleven 
comes Pree dene, map of the Pacific states to face the title, California. 
The pri cents a number, and it will be complete in sixty-four 
parts, and will be a complete Sons of universal knowledge for read 
reference. J. W. Marsh, 722 4 street, St. Louis, is the general agent. 





—TuzE intimacy which occasionally exists between judges and prisoners 
gives rise at times to some amusing scenes in courts of justice, though 
not very often in this matter-of-fact country of ours—at least in modern 
times. Instances of the kind were more frequent among us in the olden 
times. When Chief Justice Holt of England, who had been somewhat 
of a less scamp in his youth, recognized an old acquaintance in a 
pcan brought before him, he cautiously questioned him as to what 

ad become of his old comrades. He supposed that he was not recog- 
nized by the prisoner, but the reply convinced him to the contrary— 
“They are all hanged, my lord, except you and I.” 


—In the Belknap Impeachment trial, which is dragging slowly along, 
the following orders were submitted on Friday last, and were announced 
by Mr. Ferry, the presiding officer of the senate, as having been agreed 
on. They were read by the clerk, after which the senate, sitting as a 
court of impeachment, adjourned until Monday. Ordered that the sen- 
ate proceed, first, to hear and determine the question whether W. W. 
Belknap is amenable to trial by impeachment for the acts done as sec- 
retary of war, notwithstanding his resignation of the said office, and 
that the managers and counsel in such arguments discuss the question, 
whether the issues of facts are material, and whether the matters in 
support of the jurisdiction alleged by the house of representatives, in 
the pleadings subsequent to articles of impeachment, can be those alleged 
if the same are not averred in the said articles. The second ordered 
that the hearing proceed on the 14th of May, that the opening and close 
of the argument be given to the respondent, that three counsel and 
three managers may be heard in such order as may be agreed on be- 
tween themselves, and that such time be allowed for the arguments as 
the managers and counsel may desire. 


—CriminaL Law Eviprence.—Since at the beginning of the year 
we pointed out the advantages of accused persons being allowed to give 
evidence there has been a remarkably rapid development of opinion on 
the subject. There may not be any change this year, but there is a proba- 
bility that within two or three years the disability of an accused person 
will be removed. The Criminal Law Evidence Amendment Bill, brought 
in by Mr. Ashley and Mr. George Clive, is to amend the law of evidence 
in criminal trials, by enabling prisoners or defendants, and their wives 
or husbands, to give evidence; and the preamble sets forth that this 
amendment is expedient for the better administration of justice in crimi- 
nal proceedings, both as regards the conviction of offenders and the ac- 
— of innocent persons. Any prisoner or defendant shall be allowed, 
if he shall so think fit, to give evidenceon his own behalf,; any prisoner 
or defendant shall be allowed, if he or she shall so think fit, to call as a 
witness his wife or her husband ; and when two or more prisoners or de- 
fendants are joined in the same indictment, or are together charged 
with the commission of the same offence, any one of en shall be at 
liberty to call any other of the prisoners, or defendants, or the wife or 
husband of such other prisoner or defendnat, as a witness on his or their 
behalf; provided that no prisoner or defendant shall be called against his 
will. us the bill removes a disability without imposing a positive 
obligation, though, if the bill becomes law, it will perhaps prejudice a 
prisoner’s case if he does not offer to give evidence. No innocent per- 
son can object to give evidence, and it is not desirable that persons 
wrongfully accused should be deprived of a chance of acquittal because 
it may lessen the chance of the guilty escaping. It seems to us that, as 
clause 5 now stands, a prisoner or defendant can compel the wife or hus- 
band of a co-prisoner or co-defendant to give evidence; and to that it 
may be fairiy objected that, since the pisoner has the option of not call- 
ing his wife or her husband, the wife or husband ought not to be com- 
pelled to give evidence at the call of any other reason.—[The Law 
Journal. 

—A PRESS telegram from Louisville states that the famous domestic 
tragedy, comments known as the Newcomb case, was decided Friday b 
Chancellor Bruce in favor of the plaintiff. The outline of the facts is 
substantially as follows: In 1836, H. R. Newcomb married Miss Cornelia 
W. Read, both ,then residents of Louisville. In 1858 Mrs. Newcomb 
became insane, and was finally placed in the Massachusetts Hospital at 
Somerville by her husband, and is now in that institution, though never 
judicially found to be insane. In 1872 the Kentucky legislature passed 
an act by which an additional ground of divorce was declared to exist in 
cases where the husband or wife is incurably insane, and such insanity 
an_ hereditary taint not made known at the time of marriage. Under 
this act Mr. Newcomb obtained a divorce, and some time afterward was 

in married and had two children by his second union... In 1874 Mr. 
ewcomb, who was then president of the Louisyille, Nashville and 
Great Southern Railroad, died, leaving a large estate, which he disposed 
of by will. At this juncture friends of the first wife instituted suit, claim- 
ing her property rights to the estate on grounds that she had nnver been 
legally divo he case has been in court more than a year, and to- 
day the decision holding the divorce to be absolutely void, and decree- 
ing to the first wife, Cornelia W. Newcomb, her property ‘rights as the 
lawful widow of H. D. Newcomb, was rendered. The result of the de- 
cision is to give the first Mrs. Newcomb one third of the late husband’s 
rsonal property, stocks, bonds and money and the like and dower in 
ands. Tre atness of the estate, which exceeds a million and a half 
dollars, and the prominence of the persons involved in the litigation, 
given it an unusual interest. The will of Mr. Newcomb devises: 
$400,000 to children of the second marriage and to their mother, all of 
whom are now living. The decision does not affect these provisions or 
invalidate the will. An express Kentucky statute removes all question 


of legiti of the children of the second marriage and relieves them 
from any imputation. 

















